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Introduction
Overcriminalization refers to the situation in which the marginal benefit
of introducing an additional criminal law falls short of its marginal cost. In
fact, if a society is excessively criminalized, each new criminal provision
imposes considerable harm to the society. The literature postulates that the
social harm of overcriminalization is at least threefold. First, it produces too
many ex-convicts making economic agents intimidated by the fear of being
punished, while weakening the intended desirable functions of criminal
punishment over time as well. Second, it necessarily leads to distortion in the
incentives of law enforcers usually associated with their discretion, which
casually results in corruption. Third, it causes so pervasive inefficiency in
allocating scarce law enforcement resources that all enforcement agencies are
faced with severe congestion.
Regrettably, overcriminalization has emerged as a serious legal and
economic problem in Korea. First of all, for the past decades Korea has
introduced innumerable government regulations. The country has
subsequently developed a growing list of the so-called ‘regulatory crimes’:
criminal punishment, among other sanctioning instruments, has been
overwhelmingly used for regulatory violations. Consequently, the country
witnesses a steady increase in the number of reported crimes and enormously
fast growing ex-convicts. Many innovative and surplus-creating activities are
being discouraged. Nevertheless, the law and economics scholars have argued
for long time that criminal punishment is justified only when other deterrent
mechanisms are neither available nor most appropriate.
Considering that the overcriminalizing trend is imposing too much burden
on economic activities in Korea, the Korea Economic Research Institute
organized the international symposium on “Regulatory Crimes and
Overcriminalization” in November 2013. Renowned scholars from Europe,
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the United States, and Korea were invited. They provided a lively discussion
which can shed important insights to the current impasse that Korea is faced
with. Since the issue is not widely known yet to the public in Korea, we
thought that it would be very beneficial to publish a collection of the
materials presented at the symposium. We are pleased to receive them in the
form of formal papers from four scholars among the participants, i.e.,
Professors Hans-Bernd Schäfer from Germany, Iljoong Kim from Korea,
Henrik Lando from Denmark, and Joanna Shepherd-Bailey from the United
States.
Professors Schäfer, in his paper titled, “Decriminalization, How Can It Be
Legitimized and How Far Should It Go?” offers a discussion on a variety of
essential issues. It includes the changing scope of criminal law, the changing
borders between criminal law, administrative law and civil liability, and the
abolition of some crimes for philosophical as well as practical reasons. His
discussion is solidly anchored at the proposition that safety and security in
any society depend on a balanced assignment of tasks for criminal, regulatory
and civil sanctions. Yet, he views that this balance might change over time
with cultural, technical and economic developments. He then asks a big
question of whether we should expect or demand a withering away of
criminal sanctions and their replacement by other mechanisms. He provides
an answer that it is not actually the case in European countries, especially in
Germany, adding that replacing prison sentences with criminal fines might
be more advisable. However, he strongly emphasizes that the punishment of
victimless crimes lacks convincing legitimacy and may, for economic reasons,
remain less effective in terms of deterrence than for all other crimes, leading
to his policy prescription of decriminalization of victimless crimes.
Professor Kim, in his paper titled, “Overcriminalization in Korea: An
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Overview with Case Studies” examines the overcriminalization phenomenon
for the past decades and then undertakes a case study on the Korea Fair Trade
Act (KFTA) to investigate the existence of such phenomenon. He attempts to
prove that the unprecedented upsurge of ex-convicts in Korea has been driven
mainly by regulatory criminals. He also shows that there is high opportunity
cost due to disproportional emphasis on prosecuting regulatory crimes. After
he reestablishes the proposition that criminal punishment becomes an
appropriate deterrent ‘only when’ an act with mens rea is associated with
incomplete compensation and extended harm, he derives the ‘crime line’ by
which overcriminalization can be conceptually delineated. Finally, an
experimental methodology is utillized to investigate the very extensive penal
clauses in KFTA, which reveals that the Act is overly criminalized.
Professor Lando, in his paper titled, “On the Sanctioning of Economic
Crime in Denmark” highlights some aspects of the increased use of criminal
sanction for economic crimes in Denmark. After he first presents a framework
for determining the optimal level of enforcement and sanctioning, a
comparison is made between the theoretical optimum that he has derived and
how sanctions are actually applied for various kinds of crime involving either
economic or bodily harm (specifically for the cases of fraud and sexual
violation). He also examines two legal cases in which the sanction was nearly
identical for the two kinds of crime, and argues that similar sanctions may be
warranted when crimes differ in respects other than direct harm. Finally, he
discusses a recent increase in the level of sanctions for breaches of competition
law and insider trading in Denmark, arguing that it has been increased from a
level that may well have been too low from a deterrence perspective. However,
he stresses that caution must be applied in the enforcement and sanctioning
and underlines the need for greater quality in law enforcement to avoid the
injustice of unfair sanctions and unfair charges that can drag a person through
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the media at considerable personal cost.
Finally, Professor Shepherd starts her paper titled, “Corporate
Overcriminalization in the U.S.: Trends, Causes, and Concerns” by an
assertion that nowhere is the perverse effect of overcriminalization more
readily visible than in the corporate sphere, where an unprecedented and
growing number of regulatory crimes expose firms to staggering liabilities in
the United States. As the main goal of the paper, she attempts to explain how
increased corporate criminal liability works numerous unintended and
under-considered economic incentives with no ostensible relationship to
criminal law’s ordinary purposes. She first outlines the general principles
from which corporate criminal liability arises and the theoretical
justifications for corporate criminal liability, noting some recent practices
and statistics in law enforcement against corporations. She then examines
overcriminalization in corporate law more closely in order to disentangle the
economic causes and consequences of two distinct effects: One is the
criminal law’s expansion in scope and number and the other is the retention
of increasing numbers of criminal laws. Based on sound economic theory,
she also reviews several undesirable consequences of these laws predicted,
ranging from unexpected wealth transfers to broad market barriers to entry.
We are very profoundly grateful to these contributors for their extra efforts
to help us to publish this collection. We firmly believe that the
overcriminalization problem is not confined just to Korea. Hopefully, this
will become a driving vehicle to scholars and policy-makers in their search
not only for an advanced management system of government regulations but
further for a more efficient criminal justice system.
Iljoong Kim, Jin Kwon Hyun
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This lecture is about the changing scope of criminal law, the changing
borders between criminal law, administrative law and civil liability and the
abolition of some crimes for philosophical as well as for practical reasons.1
Safety and security in any society depend on a balanced assignment of tasks
for criminal, regulatory and civil sanctions.2 This balance might change over
time with cultural, technical and economic developments.
The incomplete theories of criminal punishment can only provide very
limited guidance. Retribution theory remains silent on the scope of
criminal punishment, specific deterrence cannot explain some of the basic
and undisputed facts of criminal law and general deterrence cannot explain
why criminal punishment is not harsher than what we observe. Should we
in the light of economic reasoning expect or demand a withering away of
criminal sanctions and their replacement by administrative sanctions and
civil liability when a country becomes rich? It is shown that this is not
without pitfalls and widely rejected in European countries, especially in
Germany, unlike in the USA. Replacing prison sentences with criminal
fines might be more advisable. It is also shown, that the punishment of
victimless crimes often lacks convincing legitimacy and may for economic
reasons remain less effective in terms of deterrence than for all other
crimes. Both reasons call for decriminalization of victimless crimes. These
are the topics for my lecture.
1 I wish to thank Frank Saliger and Karsten Schmidt from Bucerius Law School in Hamburg for valuable
suggestions and participants of the Keri conference on decriminalization in November 2013 in Seoul for
helpful comments. All errors are mine.
2 Michael G. Faure and Katarina Svatikova (2012), Criminal or Administrative Law to Protect the
Environment? Evidence from Western Europe, Oxford Journal of Environmental Law Volume 24, Issue
2, pp. 253-286.
 Charles D. Kolstad, Thomas S. Ulen and Gary V. Johnson (1990), Ex Post Liability for Harm vs. Ex Ante
Safety Regulation: Substitutes or Complements? The American Economic Review, Vol. 80, No. 4, Sep.,
1990, pp. 888-901.
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Many studies in Law and Economics analyze, whether existing legal
norms have socially desired effects using welfare economics. 3 When one
looks at the norms which we actually find in the legal order one sees a
remarkable difference between the economics of civil law and the
economics of criminal law. Since long it has been argued that common law
rules might be economically efficient.4 One finds many rules in contract
law and in tort law, which follow an economic rationale, like the hand
formula to conceptualize negligence, the Hadley versus Baxendale rule,
which limits damages in contract law to foreseeable damages and many
market mimicking rules. This also pertains to relatively new fields of
contract law such as consumer protection laws and the judicial control of
standard form contracts.5 In other words economists can explain much of
civil law with the help of microeconomics and welfare economics. And
more and more lawyers follow them accepting the analytical concepts of
price theory as well as their normative concept of welfare economics and
wealth maximization. There is also a match of traditional legal thinking
about contracts, according to which contracts and quasi contracts should
be kept mutually beneficial, which is in line with welfare economics
according to which their rules should preferably lead to a Pareto
improvement but at least to a Kaldor Hicks improvement.

The shortcomings of theories of punishment to explain criminal law
In criminal law this seems to be different. Claus Roxin, a highly estimated
and revered scholar of criminal law from the University of Munich, who
might also be well known in the Republic of Korea has pointed to the failure
of all 3 theories of criminal law, namely retribution, specific deterrence and
general deterrence to give the existing body of the basic norms of criminal

3 See for instance Hans-Bernd Schäfer, Frank Müller Langer (2009) , Strict liability versus Negligence, Vol.
1, Encyclopedia of Law and Economics, second edition, pp. 3-45, edited by Michael Faure
4 Paul H. Rubin (1977), Why is the Common Law Efficient? The Journal of Legal Studies, Vol. 6 No.1 pp.
51-63.
5 Hans-Bernd Schäfer, Patrick C. Leyens (2010), Judicial Control of Standard Terms and European Private
Law, in Economic Analysis of DCFR, the work of economic impact group within the CoPECL network
of excellence, Sellier, European Law Publishers, pp. 97-123.
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law an overarching explanation and guidance capacity.6 Roxin pointed out
that each rationale for punishment has failed. As positive theories they
cannot explain even the basic features of criminal law and as normative
theories their logic leads to practical consequences which parliaments, courts,
scholars, practitioners and the public cannot and do not accept.

The failure of retribution to explain criminal law
Retribution has no policy purpose and sees the criminal punishment as an
end not as a means. Retribution somehow makes the crime disappear
through the punishment because it restores justice.7 Immanuel Kant has
famously pointed to and strongly embraced one of the inevitable
consequences of this theory.
“Even if a civil society were to be dissolved by the consent of all its
members (e.g., if a people inhabiting an island decided to separate and
disperse throughout the world), the last murderer remaining in the prison
would first have to be executed, so that each has done to him what his deeds
deserve and blood guilt does not cling to the people for not having insisted
upon this punishment; for otherwise the people can be regarded as
collaborators in this public violation of justice.”8
Also the philosopher Hegel rejected any rationale for criminal punishment
other than retribution and conceptualized punishment as a “negation of the
negation of law”9and argued that the deterrence purpose would degrade a

6 Claus Roxin (1972), Strafrechtliche Grundlagenprobleme, Verlag Walter de Gruyter, Berlin, esp. pp. 1-32.
Posner reviews critical voices on the theories of punishment, he is however more positive about their
explanatory power and guidance capacity. Richard Posner (1985) An Economic Theory of the Criminal
Law, Columbia Law Review, Vol. 85, No. 6 (Oct., 1985), pp. 1193-1231 Published by: Columbia Law
Review Association.
7 Claus Roxin, op. cit. p. 2.
8 Immanuel Kant, The Metaphysics of Morals, trans. Mary Gregor (Cambridge, England: Cambridge
University Press, 1996), and Kants gesammelte Schriften, ed. Preussischen Akademie der Wissenschaften
(Berlin: Walter de Gruyter, 1902), vol. 6, p. 333, abr. Ak 6: 333.
9 Georg Wilhelm Friedrich Hegel (1832), Grundlinien der Philosophie des Rechts, Suhrkamp 1982, esp.
in § 104.
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human being, strip him of his dignity and treat him with a stick like a
snappish dog. The theory of retribution depends crucially on the free will of
actors that is their insight into the culpability of the act and their competence
of acting otherwise. This provides legitimacy for the state vis a vis the
criminal offender. “We punish you because you deserve it and you deserve it
because you did something badly wrong. You could have done otherwise, it
was your free will.” If instead general deterrence were the only rationale this
justification would disappear and the state would be forced to say to the
offender “We punish you not because you get what you deserve but because
it is beneficial for other people in the community”. I elaborate only on two
obvious problems of retribution.
All scholars of criminal law agree that retribution depends on the concept
of free will, to commit or not to commit the crime. This is not the place to
review the vast and often skeptical philosophical literature on “free will” 10 or
the empirical findings of neuroscientists, which often support the skeptics.11
But “free will” cannot be and is not proved in a criminal case. No criminal
code imposes on a judge or jury a proof that the accused had acted under free
will and is in this sense guilty. 12 This would be a mission impossible. No
judge or jury would be in the position to receive the information that the
neuronal processes in the brain of an offender had been such, that a free will
to commit the crime is proved beyond reasonable doubt. The theory of
retribution would therefore lead to an end of criminal punishment if
criminal law required the proof of guilt in this sense.
The law, as we find it in the criminal codes, is different and does not follow
the free will theory. Judges do not have to clarify, whether someone acted

10 For a survey see O'Connor, Timothy, “Free Will”, The Stanford Encyclopedia of Philosophy (Spring 2013
Edition), Edward N. Zalta (ed.), URL = <http://plato.stanford.edu/archives/spr2013/entries/freewill/>.
11 Benjamin Libet (1999), Do We Have Free Will? Journal of Consciousness Studies, 6, No. 8-9, 1999, pp.
47-57.
12 This point was made clear by the former vice-president of the German Constitutional Court Winfried
Hassemer, who called it a category error to draw immediate consequences for criminal law, if
neuroscientists should arrive at the conclusion that no empirical evidence for a free will exists. Winfried
Hassemer (2009), Grenzen des Wissens im Strafprozess. Neuvermessung durch die empirischen
Wissenschaften vom Menschen? Zeitschrift für die gesamte Strafsrechtswissenschaft Vol. 121, 4(2009),
pp. 829-859.
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freely and is therefore guilty. What they have to find out is whether
exceptional legal circumstances exist, which exclude guilt, such as a
pathological mental disorder, a profound disturbance of consciousness or a
mental retardation. The law accepts the theory of free will and of guilt only
insofar as it rules out the most obvious cases of an exclusion of free will and
assumes guilt in all other cases. Consequently a court has therefore no duty
to take into account new insights from empirical neuroscientific research,
which indicates that the concept of free will might be spurious.
One can put it like this. In a legal sense the offender is regarded as guilty
after a negative test and not after a positive test for guilt in the sense of free
will.13 The law and legal practice follow the theory of retribution, which
relies so heavily on personal guilt only to a very limited extent. The law leaves
open, whether the sentenced offender freely committed a crime and is in this
sense guilty. It therefore distances itself from the freedom pathos behind the
theory of retribution without discharging the concept of guilt altogether.
Another obvious weakness of retribution is that it cannot advise lawmakers
about the legitimate scope of criminal punishment. Crimes are a subcategory
of all actions, which might lead to guilt. Humans are continuously
performing acts, which might make them guilty but only some of these acts
are crimes. The theory of retribution presupposes that the law has already
defined what a crime is and cannot by itself draw a border between those acts
which lead only to guilt without being crimes and those which lead to guilt
and should be criminal offenses.14 Its inability to draw such a line gives a
blank cheque to the state to expand criminal sanctions. It is therefore clear,
that the theory of retribution cannot in any way contribute to one of the
main topics of this conference, the question of decriminalization.

13 Winfried Hassemer (2009) op. cit. pp. 829.
14 Claus Roxin (1972) Strafrechtliche Grundlagenprobleme op.cit. p. 3.
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The failure of specific deterrence to explain criminal law
The second rationale for punishment is specific deterrence. It is obvious
that the law does not follow this rationale either. Specific deterrence tries to
deter the offender himself. This rationale would not allow punishing an
offender, who committed a crime under particular and non-repeatable
circumstances. Many Nazi criminals did not need specific deterrence because
after the war they were socially embedded and led a normal life not
threatening anybody.15 The theory of specific deterrence cannot explain, why
offenders, who commit a criminal act under singular circumstances and
without danger of recurrence, should be punished. Again this theory fails to
explain the practice of punishment and it fails to explain the line between
punishable and non-punishable acts. Also the specific deterrence theory
cannot explain why crimes are punished in proportion to their severity,
which we observe in criminal law. It would predict a level of punishment,
which is adjusted to the particular personal features of the offender, and
proportional to the time it requires deterring or reintegrating him.

The failure of general deterrence to explain criminal law
Economists are especially concerned with the third rationale for
punishment, the theory of general deterrence. This theory has presented
important research results based on the theory of rational choice or taking
into account research results from behavioral economics. 16 And yet this
theory is again at odds with some eminent facts of criminal law.
In Gary Becker’s article 17 the rational offender commits a crime if his
expected gain from the crime is higher than the expected loss. The expected

15 Claus Roxin (1972) op. cit. p. 7.
16 For concise reviews see esp. Alon Harel and Keith N. Hilton, ed. (2012) Research Handbook on the
Economics of Criminal Law, Edward Elgar Cheltenham, and the concise survey of Alon Harel (2012)
in this book, Economic Analysis of Criminal Law, pp.10-50.
17 Gary Becker (1968) Crime And Punishment, An Economic Approach, Journal of Political Economy.
Vol. 76 Issue 2, pp.169-208.
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loss from committing the crime is crucially dependent on the probability of
detection, the gain from the criminal act and on the level of punishment. An
important result of the Becker article is that crime totally disappears, if the
punishment is high enough. It is technically possible and saves costs for the
taxpayer to increase punishment to an extreme level because this would let
the crime disappear. But this is not what we observe. All societies live with a
considerable level of crime in all crime categories. And this cannot be
explained by the costs of punishing more. As an analytical theory the general
deterrence concept fails to explain, why we have this substantial level of
crime. As a normative theory it should therefore propose much harder
punishment than observed, that is high enough in each category to deter the
marginal offender, including the confiscation of all his assets, the punishment
of relatives, the death penalty and even the painful death penalty, which was
abolished hundreds of years ago. Economic scholars of criminal law shy away
from making such suggestions, but they are the necessary consequence of the
general deterrence approach taken unconstrained to its logic. Roxin has
pointed to this consequence early and clearly and wrote that the idea of
general deterrence in criminal law is at odds with what we actually observe
in criminal law.18
There is no intrinsic argument within the theory of general deterrence,
which as a matter of principle limits the harshness of a criminal punishment.
Such limits are set not by the costs of punishment but from outside the
deterrence theory by different lines of thinking. The state has no right to use
individuals ad libitum as its instruments to achieve social goals, regardless of
the cost for the offender. General deterrence theory cannot explain how hard
we actually punish. And if it recommends very harsh punishments for the
rationale of better general deterrence, it might violate constitutional values
like the dignity of man. If not checked by outside considerations the concept
of general deterrence has in the words of Roxin a “tendency to state terror”.19
Another consequence of the economic theory of general deterrence which

18 Claus Roxin (1972) Strafrechtliche Grundlagenprobleme op.cit. pp. 7.
19 Claus Roxin op. cit. p. 9.
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few, and I think even few economists would subscribe is that the level of
punishment should be proportional to the severity of crime divided by the
probability of detection. This violates a principle of punishment which we
find in all criminal codes and which goes back to Beccaria, according to
which the harshness of criminal punishment should rise proportionally with
the severity of crime. This view is however not in line with the theory of
general deterrence. Most people and most criminal lawyers would for
instance agree that the punishment for an armed robbery should be much
higher than for shoplifting. But for optimal deterrence it might be the other
way round. Here is an illustration. Assume for convenience that the crime of
armed robbery is 10 times more severe than shoplifting. Then the
proportionality principle of Beccaria would require a punishment for the
armed robbery, which is 10 times higher than for shoplifting. Now assume
however that the detection rate of shoplifters is only 1 per cent and for armed
robberies it is 50 per cent. Then optimal deterrence would require a
punishment for shop lifting which is five times higher than for an armed
robbery, because the punishment must correct for the relatively high
enforcement error of shoplifters to deter offenders. This rationale cannot be
found in any of the criminal codes.
Also general deterrence requires, that information to detect the crime and
to convict the suspected offender should be used to the highest possible
effect, to increase the quota of guilty convicts.20 This increases the general
deterrence effect. But in the criminal procedure we have many rules, which
effectively suppress potentially valuable information and erect hurdles, which
obstruct the gathering of information. The accused has a right to refuse to
give evidence and the court cannot draw any negative conclusion if he makes
use of this right. The same applies to near relatives. Similar rules apply for
priests, criminal defense lawyers, tax accountant and journalists. Any witness
has the right not to answer a question, if this could make him a criminal
suspect.21 The abolition of such rules would decrease court errors of the type

20 Winfried Hassemer (2009), Grenzen des Wissens im Strafprozess. Neuvermessung durch die empirischen
Wissenschaften vom Menschen? op. cit. pp. 829-859.
21 Winfried Hassemer (2009), op. cit.

Decriminalization, How Can It Be Legitimized And How Far Should It Go?

20

of false negatives. The criminal procedure severely limits the search for truth.
This might have a negative impact on the general deterrence effect of
criminal law.
I can therefore conclude. None of the theories of criminal punishment,
neither retribution nor specific deterrence nor general deterrence can explain
even the most important features of criminal law, neither its scope nor the
design and harshness of sanctions nor some basic facts about the criminal
procedure. And with regard to normative conclusions each of these theories
arrives logically at extreme propositions, which no reasonable person, no
parliament and no supreme court would be willing to accept and which in
many countries would violate constitutional values like human dignity.
Empirically we actually observe a long lasting historical shrinking process
of criminal punishment. In many fields of the law fines are replacing
prison 22, Some of the so called victimless crimes have been abolished
altogether23. Minor crimes like traffic violations have been decriminalized.
Punishments have become less drastic. All painful capital punishments like
burning in hot oil for regicide or burning to death have since long been
abolished. In all European countries and in 175 countries worldwide capital
punishment has been either abolished or is not executed any more. 24 The
debtors’ prison was abolished in the 19th century and is now banned
worldwide. 25 Torture was abolished in 18th century Europe and is now
banned worldwide.26 The criminal procedure changed drastically in favor of
the accused. Judges in Hamburg remember that before World War I a
criminal court there needed 3 days to sentence a murderer to death. Today
the procedure for a murder case takes several weeks or months.

22 F Dünkel and G Spiess (1983) Alternativen zur Freiheitsstrafe: Strafaussetzung zur Bewährung und
Bewährungshilfe im internationalen Vergleich. Max-Planck-Institut für ausländisches und internationales
Strafrecht, 1983.
23 The legitimacy of punishing victimless crimes is debated and different views exist. For a survey see Vera
Bergelson (2013) Victimless Crimes, Published Online: 1 FEB 2013, The International Encyclopedia
of Ethics, DOI:10.1002/9781444367072.wbiee094, Blackwell.
24 Amnesty International, Death Penalty Facts, http://www.amnestyusa.org/pdfs/DeathPenaltyFactsMay2012.pdf
25 In 1976 Article 11 of the ICCPR - International Covenant on Civil and Political Rights - came into effect
stating, “No one shall be imprisoned merely on the ground of inability to fulfill a contractual obligation.”
26 United Nations Convention against Torture of 1984.
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This process can hardly be explained with any of the theories of crime. And
yet there is a dialectic process. The more a legal order accepts against
conventional wisdom that punishment is not for the criminal himself to give
him his due but through its general deterrence effect for the benefit of others
and the community as a whole, the more it has to acknowledge that the state
uses the criminal offender as its instrument to improve safety and security.
This insight imposes by itself constraints to criminal punishment as long as
one ascribes dignity to every human being. This excludes to treat an offender
conceptually like any other non-human policy instrument.


Should
criminal sanctions be replaced or augmented by civil
and administrative sanctions?
A very useful insight of law and economics is that all legal sanctions of civil
law, administrative law and criminal law alike can be seen as instruments to
achieve social goals. This leads to the idea prominently proposed by Steven
Shavell27 and widely discussed, that the legal system can shift freely from one
branch of the law to another depending on the desired deterrence effect of a
legal sanction because civil liability, administrative fines and criminal
sanctions are functionally equivalent.
The basic idea is straightforward. Assume that a criminal act can be
effectively deterred with a prison sentence. Then there exists an amount of
money whose disgorgement to the victim or the state as either a civil liability
payment or as an administrative fine has the same deterrence effect, provided
the enforcement error remains the same under criminal punishment, civil
liability or administrative fine. Why then punish people at all with prison
sentences if cash payment yields the same deterrence result? One could
replace the criminal sanction by civil liability or administrative fines. One
principal reason, why this is not possible is, that often most people do not
have the money, are judgment proof and cannot be deterred by a civil

27 Steven Shavell (1984) Liability for harm versus Regulation of Safety. The Journal of Legal Studies, Vol
13, No. 2 pp. 357-374.
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sanction. What about fines? It is a well-established research result, that the
optimal fine to deter a violation of the law is immensely lower than the
liability payment for harm. A fine can punish the harmful act like violating
a traffic rule or an environmental standard or a rule of competition law and
is not contingent on an actual damage.28
From this it follows, that civil sanctions can fully deter rich people whereas
only prison sentences can deter poor people. The principle of equality before
the law prohibits or restricts punishing only the poor with prison sentence.
This insight is however not worthless for a legislator because it not only
applies to different income groups within the same country but also to
different countries with different per capita income levels. A poor nation
relies more on imprisonment than a rich nation.29 If a poor country gets
richer and most people can pay a damage award or an administrative fine the
general necessity to jail offenders for reasons of deterrence becomes less
obvious. If deterrence is the driving force of criminal law we should therefore
observe more criminal law in poor than in rich countries and we should also
expect that decriminalization is a pervasive feature of a changing legal culture
when a once poor country becomes rich.

The two faces of punitive damages
However this is not what we generally observe. And especially there are
large differences between European countries and the USA. In Germany we
had a wave of decriminalization in the 1970ies, but not much more since
then. Especially one cannot observe a general trend to replace criminal
sanctions by civil and administrative sanctions. The German constitution
would allow this only to a very limited extent.30

28 Steven Shavell (1984) Liability for harm versus Regulation of Safety. op. cit.
29 Robert D. Cooter and Hans-Bernd Schäfer (2012) Solomon’s Knot, How Law Can End the Poverty of
Nations, Princeton University Press, Chapter 10, Crime, p.142.
30 The landmark decision of the German Federal Court is from 1992 (BGHZ 118, 312 = NJW 1992,
3096). ,,Hingegen fallen Sanktionen, die der Bestrafung und Abschreckung - also dem Schutz der
Rechtsordnung im Allgemeinen - dienen, nach deutscher Auffassung grundsätzlich unter das
Strafmonopol des Staates. ... Aus hiesiger Sicht scheint es unerträglich, in einem Zivilurteil eine erhebliche
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In the USA however the trend to use civil liability for deterrence purposes
is more widespread for instance by the use of multiple or punitive damages.
They are aimed to discourage willful, reckless and in some states even gross
negligent behavior and can therefore be regarded as a civil substitute for
criminal sanctions. 31 Law and economics scholars have proposed to use
punitive damages independent from intent or negligence to correct for
enforcement errors. To maintain the deterrence effect liability should be
doubled if only 50 per cent of the cases are brought to court. They should be
tripled, if only one third of all cases are brought to court etc. In Germany we
observe nothing of this kind and civil damage awards are -with some
exceptions- confined to compensate the victim. They cannot be increased for
the sole purpose of deterrence. Punitive damages are even unconstitutional.
In spite of a law enforcement treaty between Germany and the United States,
which obliges German authorities to execute American court orders punitive
damages are not enforced and sometimes courts even deny delivery of the
court order to the defendant, because this would violate the German ordre
public. In other words this form of decriminalization is welcome in the USA
but heavily criticized and unconstitutional in Germany. What explains this
difference?
Criminal sanctions cut deeper into the wellbeing of the offender than civil
or administrative sanctions especially due to the labeling effect. Why then
not embrace full heartedly the replacement of civil over criminal sanctions,
if the latter can provide sufficient deterrence?
Criminal law has two faces, which lead to a state monopoly of punishment

 Geldzahlung aufzuerlegen, die nicht dem Schadensausgleich dient, sondern wesentlich nach dem Interesse
der Allgemeinheit bemessen wird.“ (Sanctions, which serve the purpose of punishment and deterrence,
that is the protection of the legal order in general fall under a state monopoly to punish. From our
perspective it is unacceptable that a civil court imposes a considerable damage payment, which does not
serve the purpose of damage compensation but is calculated to serve the public interest.)
 All in all the general opinion of lawyers in Germany is that private punishments violate the state monopoly
to punish and therefore also violate the ordre public ( Rieble, in: Staudinger, BGB, vor § 339 Rdnr. 128).
The legal consequence of this position is that foreign court orders of civil courts, which contain punitive
damages are not enforced in Germany.
31 Dirk Brockmeyer (1999), Punitive Damages, Multiple Damages und deutscher ordre public, Mohr
Siebeck, Tübingen p.3.
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in some legal orders. Its sanctions and their consequences for the offender
are harsher than a damage award and stigmatizing, but the criminal
procedure protects the defendant against court errors to an extent, which
does not exist for the procedures in other fields of the law. Decriminalization
through civil sanctions has therefore an upside and a downside. The
downside is the weaker protection under the civil or administrative procedure
in the case of administrative fines or civil punitive damages. The criminal
procedure with its standard of proof beyond reasonable doubt, its testimonial
privilege, its guaranteed right to a trial lawyer and interpreter paid
unconditionally by the state and many other privileges of the accused reduces
the quota of false convictions below the rate in a civil or administrative
procedure. There exists therefore a tradeoff between decriminalization on the
one hand and protection by the criminal procedure on the other hand. This
trade off is solved differently in the USA and other countries, more in favor
of decriminalization in the USA and more in favor of protection by the
criminal procedure for instance in Germany.


Decriminalization
and Human Rights, the Case Oztürk v.
Germany at the European Court of Human Rights
But even in Germany some moderate steps to decriminalization could not
be made without intervention of Supreme courts for instance the European
Court of Human Rights. Here is an example. Germany decriminalized
sanctions for traffic violations, including for instance false parking and
punishes such violations as administrative offences. Not a judge but an
administrative officer decides on the sanction.32 The punishment with a
monetary payment between 5 and 1,000 Euro does not imply a statement
that the act is morally condemnable unlike for a criminal sanction. One
motivation behind this was to take away the stigma attached to a criminal
punishment.
This had the following consequence. Ötztürk, a Turkish resident received
32 Administrative fines are regulated in a special law, Ordnungswidrigkeiten-Gesetz (OWiG). In case of a
legal dispute the criminal procedure applies with some exceptions.
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an administrative fine of 60 Euro for hitting a car with his own car, which he
did not accept. He went to court. After he lost the case he was denied state
financing of a court interpreter, to which he would have been unconditionally
entitled in case of a criminal charge. The criminal procedure in Germany
burdens the convicted offender with the court costs, but not with the costs
for an interpreter. The European Convention of Human Rights requires
(Art.6.3 (e)) for a “person charged with a criminal offense to have the free
assistance of an interpreter if he cannot understand or speak the language
used in court.”
Oztürk moved the case to the European court of human rights. In the
proceedings Oztürk vs. Germany the German government argued that
Oztürk had not been charged with a criminal offence. Therefore the rule of
Art. 6 of the European Convention of Human rights would not apply and
Oztürk, who had lost the case must pay all court costs including the costs for
the interpreter. The European court of human rights decided that this
violates section 6.3 (e) of the European convention of human rights, under
which this charge is a criminal charge even though it is not a criminal charge
under German law. This example shows that not only in Germany but also
in the whole of Europe decriminalization in the sense of moving punishment
into other fields of the law such as administrative or even civil law runs fast
against constitutional and human rights barriers if the protective function of
the criminal procedure is not preserved.
To shift functions of criminal law to administrative and civil law would
cause similar problems. If therefore civil liability is used to punish with the
explicit policy target of deterrence, stabilizing the public order and making
a statement that the punished act is morally condemnable the procedures
would have to be adapted.


Decriminalization
and Ordre Public, the Case General Motors
v. Volkswagen
The differences between legal cultures can be illustrated with a spectacular
transatlantic dispute, which could finally only be solved through direct
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negotiations at the highest political level, the case General Motors v.
Volkswagen and Lopez33.
Lopez was a manager at Opel Corporation, a German subsidiary of
General Motors. He left the company together with a group of other
employees. They were hired by Volkswagen Company, Lopez as a member of
the management board in charge for production and sales. General Motor
raised allegations against Lopez, that he had purloined know how and secret
materials from Opel for his and Volkswagen’s benefit and that the whole
group acted as spies for Volkswagen. In Germany a criminal trial against
Lopez was first not opened because the public prosecutor, probably upon
instruction of the ministry of justice, decided that there was no public
interest for a criminal charge against him.34
In the United States however General Motors took action and claimed
punitive damages of 20 bn. dollars against Volkswagen and Lopez under the
RICO act, Racketeer Influenced and Corrupt Organizations Act, a federal
anti mafia law, which also allows for civil claims and multiple damages.35 It
is almost certain, that a US court order in this case would not have been
enforced in Germany and that a German court would not even have
forwarded the court order to the German defendants, in spite of the bilateral
law enforcement treaty between the two countries because this would have
violated the German ordre public. It is a firm legal position in Germany, that
damages, which are higher than necessary to fully compensate the victim for
his losses for the only purpose of punishment and deterrence, are
unconstitutional if the court decision is not made within the criminal
procedure.36 The German Supreme Court argued in a landmark decision of
1992: “Sanctions having the rationale of punishment and deterrence serve
the protection of the legal order in general and are therefore in a German
perspective subordinated to the state’s monopoly to punish. In our view it

33 Dirk Brockmeyer (1999), Punitive Damages, Multiple Damages und deutscher ordre public, Mohr
Siebeck, Tübingen, p. 178.
34 Dirk Brockmeyer (1999), Punitive Damages, Multiple Damages und deutscher ordre public, op. cit. p. 179.
35 Dirk Brockmeyer (1999) op. cit. p. 188.
36 Dirk Brockmeyer (1999) op. cit. p.140.
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seems intolerable that a civil court imposes payments, which do not serve the
compensation of damages but the interest of the public in general.”37
This explains why punitive damage awards in the USA if they serve
deterrence purposes are not enforced on German territory against defendants
living in Germany. They are unconstitutional and violate the ordre public
because they are decided outside the criminal procedure. To avoid tensions
between the two countries the case was settled in negotiations on the highest
political level between US president Clinton and the German chancellor
Schröder. Lopez had to be dismissed as manager of Volkswagen Company.
Volkswagen paid 100 million dollars damages to General motors and bought
parts for 1 bn dollars from General motors. A criminal charge against Lopez
in Germany ended with a plea bargain. Lopez paid a criminal fine of 400,000
Euros to a German criminal court.38


Efficient
Deterrence and Procedural Protection by the Criminal
Procedure
What explains such differences between two countries? There is little one can
say to this as a law and economics scholar, I think. Decriminalization and the
use of civil liability to efficiently deter acts, which are traditionally deterred
exclusively by criminal law might lead to better, less difficult and less costly
general deterrence. But deterrence uses the individual as an instrument for
policy purposes with harsh and stigmatizing consequences. This calls for a high
level of protection under the criminal procedure. A tradeoff exists and one
country might solve this trade off differently from another country. The USA
has a tradition to impose a special responsibility for the whole community
upon the individual citizen. In Germany, and I think in many European
countries the fight against crimes is regarded as a state responsibility.
Consequently acts like the RICO act do not exist in Germany or Europe.

37 (BGHZ 118, 312 = NJW 1992, 3096). Own translation.
38 Dirk Brockmeyer, ibid.
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Decriminalization and punishment by civil sanctions is certainly not
without limits or critique in the USA. In a dissenting vote Supreme Court
Justice Sandra O’Connor criticized in the case Pacific Mutual life Ins. Co. v.
Haslip a punitive damage award of more than 1 million Dollars against the
insurance company as unconstitutional. The insurance company had not
paid a bill of 2,500 Dollars to which the plaintiff was clearly entitled. Justice
O’Connor regarded the punitive damage of one million dollars as a violation
of constitutional rights of the defendant because the jury had not been
properly informed about the rationale of punitive damages. In the USA it is
also disputed, whether high punitive damages violate the constitutional
principle of due process.39 These and related difficulties arise if one discusses
decriminalization.
The rejection of civil punishment in Germany does not exclude large
monetary fines. Large fines, which go into the hundreds of million Euros for
violating German or European competition law are possible, but not within
c i v i l l a w. In G e r m a n y t h e y a re re g u l a t e d u n d e r a p r o c e d u re
(Ordungswidrigkeitengesetz), which is close to the criminal procedure,
however with some reduction of protection, sometimes called “criminal law
procedure light”. Under this procedure it is possible to levy fines, including
double or triple damages as required. But this procedure still protects the
defendant better than the administrative or civil procedure as most rules of
the criminal procedure apply.
In Korea reforms are now under way and criticized. It seems to me that the
impulse to make company law and commercial law more formalistic and
endow it with more sanctions against opportunistic behavior of blockholders and managers should not be criticized. And to make the economy
less dependent on networks and families is a natural response of the law to
successful economic development. In countries with a low level of law
enforcement and weak legal institutions of property protection, contract
enforcement and corporate governance business relations rely naturally on

39 Dirk Brockmeyer (1999) op, cit. p. 23. See also Joanna Shepherd (2013) Corporate Overcriminalization
in the US, Trends Causes and Concerns, paper, pp.1-15
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trust between individuals. Trust can easier be generated within families and
small groups with frequent interactions and the potential to sanction breach
of trust with social sanctions. This possibility is much reduced between
strangers, newcomers or no name producers. But when a country, which
once had poor legal institutions develops into a rule of law state such tight
family and group relations lose their competitive advantage. It becomes then
easier to trust even people, whom one does not know because one can trust
the law in whose shadow all transactions take place.
The danger of more liability of managers is always that it might not only
curb opportunistic behavior but also the entrepreneurial spirit. 40 It might
lead managers to give up great but risky ideas in favor of safe investment,
which cannot trigger liability or even punishment. One method to achieve
this at least partly would be to keep out elements of punishment of the civil
law.


Damages
as a decision mechanism for efficient transactions versus
damages as a deterrent instrument
There exists another fundamental difference between criminal punishment
and classical tort liability, which is related not to procedural but to
substantive law. Criminal acts are by definition condemnable and should in
an ideal world not happen at all. If a society tolerates positive crime levels,
then it is not because these have any social value, but because it is either too
costly or too brutal to deter them all. Civil liability and especially tort
liability in its traditional meaning is crucially different as Calabresi and
Melamed have famously argued. 41 It is not a deterrence instrument like
criminal punishment but a method to allow for involuntary but socially

40 In a landmark decision regarding the liability of managers the German Supreme Court defined narrow
criteria fort he liability, especially as it saw the danger that liability might discourage to take entrepreneurial
risk. ARAG/Garmenbeck-Grundsatz-Entscheidung des BGH, 21.04.1997 (Az. II ZR 175/95) The court
ruled that “the members of the management board must be given ample discretion without which an
entrepreneurial decision is unthinkable.” (own translation from German).
41 Guido Calabresi and A. Douglas Melamed (1972) Property Rules, Liability Rules, and Inalienability:
One View of the Cathedral (1972). Faculty Scholarship Series. Paper 1983. http://digitalcommons.law.
yale.edu/fss_papers/1983.
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efficient and desired transactions if voluntary transactions are impractical.
Take the case of a polluting firm, which causes damages in the neighborhood
and is liable in damages. Assume for simplicity’s sake that the pollution per
unit of production is technically unavoidable and cannot be further reduced.
In this case civil liability has not the rationale of deterring pollution as a
condemnable activity but of finding out, whether the pollution is socially
beneficial or socially detrimental at this particular place. If in spite of the
liability payments the company is still profitable for instance if only a few
residents live in the vicinity, who claim compensation, the company will
continue to stay there and this is socially efficient. If however liability
payments wipe out all profits because around the production site there is a
huge residential neighborhood the production site will be closed and
removed. And this is also socially efficient. Civil liability is therefore often a
decision mechanism, which makes efficient economic activities profitable
and inefficient activities unprofitable. If civil liability is used to deter criminal
activities, which are per se socially undesired this would lead to far reaching
changes in the legal and dogmatic structure of civil liability. It would
especially require courts and judges with a fine understanding about when
liability serves as a decision mechanism to separate efficient from inefficient
economic activities and when liability serves as a substitute for criminal
sanctions. If this is not guaranteed it might be better to keep criminal and
civil sanctions separated in two different categories of the law.


Reducing
the scope and changing the nature of criminal
punishment
Criminal monetary fines
The basic insight, that increasing wealth of a nation allows to achieve
deterrence more with monetary payments instead of imprisonment is in no
way questioned by the inherent difficulties to move such payments to the
civil liability system. Payments can be organized within the criminal law
system itself. Such payments have a huge economic advantage over
imprisonment as economically speaking monetary fines are transfer
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payments and therefore socially costless. They reduce the utility levels of
those, who have to pay them and increase the utility level of those who
benefit from these transfers. In that sense they are costless. Imprisonment
however is costly. A recent study for the state of Hessen in Germany estimates
the daily cost for a prison inmate at about 89 Euros42, roughly the price for
a middle class hotel. If a 2 years prison sentence can be replaced by fines this
would save the taxpayer the sum of 47.000 Euros. If in Germany the prison
inmate population could be reduced by 10 per cent substituting with
monetary fines this would decrease the costs for imprisonment by 236
million Euros per year. Given the higher rate of prison inmates and the
population of South Korea the equivalent figure would be about 160 million
Euros in Korea. This rough calculation is based on prison inmate statistics
for both countries from the OECD.43
The sentence of a criminal court can consist of a prison sentence or a
monetary fine, which is replaced by prison in case the defendant does not
pay. For the fine to deter several factors must be taken into account, as Steven
Shavell and others have shown.44 First, the fine must be marginally higher
than the benefit of the crime for the offender. Second, it must be corrected
for the enforcement error. If only 50 per cent of the crimes are detected and
lead to a criminal sanction, it must be doubled, if only one third are detected,
the fine must be tripled etc. A third factor is of importance, if the fine should
replace fully or partly a prison sentence. It must be higher than the defenders
loss of utility from the prison sentence. If an offender values for instance one
day less in prison at 200 Euros, a fine with the same deterrence effect as one
day in prison must be marginally higher than 200 Euros. A rough rule of
thumb is that one day in prison should be equivalent to two days in freedom
at the subsistence level.

42 In the different German states the average costs of imprisonment during 2001-2003 varied from 69 Euros
in Bavaria to 126 Euros in Brandenburg. See Horst Entorf (2006) Sparzwang und Kriminalitätsrisiko,
paper, http://www.dvjj-sachsen.de/regis/Regis-Breitingen%20Hr.%20Entorf.pdf
43 OECD (2010), “Gefängnisbevölkerung”, in Die OECD in Zahlen und Fakten 2010: Wirtschaft,
Umwelt, Gesellschaft, OECD Publishing. http://dx.doi.org/10.1787/9789264087552-95-de.
44 Steven Shavell (1984) Liability for Harm Versus Regulation of Safety, Journal of Legal Studies, Vol. 13,
(June 1984), pp. 357-374 and Steven Shavell (1985) Criminal Law and the Optimal Use of Nonmonetary
Sanctions as a Deterrent, Columbia Law Review, pp. 1232-1262.
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It is therefore evident that the design of criminal fines is flawed in some
countries. In Thailand for instance fines are fixed amounts equal for each
offender and specified in the law. They cannot serve the purpose as they overdeter some potential offenders and under-deter others. Also with inflation
and raising per capita income the legally specified amount loses any
deterrence effect over time, if parliament does not continuously change the
amounts. But parliaments have not the capacity for this type of
micromanagement. This flawed design was also used in Germany until in
1975 a reform following the Scandinavian example introduced daily fines.
Section 46 I S. 1 StGB (German Criminal Code) entitles the judge to fix the
daily fine himself according to general principles of the criminal law.45 The
level of the fine reflects the severity of the crime, the level of individual
responsibility and the income level of the defendant. Since then in Germany
the criminal fine developed into the most important criminal sanction. It
excludes only heavy crimes, usually crimes, for which the maximum prison
sentence is higher than 5 years.
One critique against this development is that a prison sentence guaranties
that the individual offender is punished and deterred. A fine cannot
guarantee this, if for instance a father pays for his son. To some extent this
can however be alleviated, for instance by prohibiting companies to pay fines
for their managers. And the finding that prison sentences often lead the
offender into a criminal milieu, which increases the probability of a repeat
offence dwarfs this critique. Monetary fines seem to avoid this more than
imprisonment. They do not estrange the offender from friends and family.
In Germany the probability of a repeat offence after a prison sentence
without probation is about 70 per cent, whereas it is about 30 per cent after
a criminal fine.46 This development in the direction of criminal fines is fully
in line with economic reasoning and avoids the problems of shifting the
deterrence function to the civil law, because the defendant remains protected

45 Section 40 of the German Criminal Code (StGB).
46 A comprehensive research arrives at the following figures. For juvenile delinquents the quota of repeat
offences is 36.6 per cent after a criminal fine and 78.8 per cent after a prison fine without probation. For
adults the equivalent numbers are 29.8 per cent and 55 per cent. Jörg Martin Jehle, Wolfgang Heinz und
Peter Sutterer unter Mitarbeit von Sabine Hohmann, Martin Kirchner und Gerhard Spiess,
Legalbewährung nach strafrechtlichen Sanktionen, Herausgegeben vom Bundesministerium der Justiz
Berlin 2003. p. 43.
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by the criminal procedure.
I just want to mention here that new technical developments made it also
possible to replace some prison sentences with house arrest. The offender gets
an electronic tag, which allows police to control him from a distance. This
new technique is used in England Sweden and the Netherlands. Pilot projects
exist in Belgium, France, Germany, Italy, Portugal, Switzerland and Spain.
In the German state of Hessen a pilot project arrives at the conclusion that
the electronic tag reduces the cost of punishment for the state by more than
50 per cent compared with the traditional imprisonment.47

Reducing the Scope of Criminal Law
Let me conclude with some remarks on reducing crime rates not by better
deterrence but by abolishing crimes. This refers especially to victimless
crimes, especially to uphold morality and to drug dealing.
That the state should abstain from punishing what society regards as
immoral is a relatively new development in criminal law. A Danish court
sentenced Johann Friedrich Struensee to death, who became Prime minister
of Denmark and had a love affair with the king’s wife. The wife was sent to
exile.48 This was in 1772. Male homosexuality remained a criminal offense
well into the second half of the last century. In Germany procuration was a
criminal offense until 1974. A house owner, who rented a flat to an
unmarried adult couple committed the offense of procuration and was a
criminal as much as parents, who allowed their adult son or daughter to
spend the night with their partner in a room of their house. Until 1969
adultery was a criminal offence, punished with imprisonment.
Sweeping reforms in 1969 and 1974 changed this drastically. Homosexuality

47 Markus Mayer (2004) Modellprojekt Elektronische Fußfessel. Wissenschaftliche Befunde zur
Modellphase des hessischen Projekts. Max-Planck-Institut für ausländisches und internationales
Strafrecht, Forschung aktuell - Research in Brief, Nr. 23 (http://www.iuscrim.mpg.de/verlag/
Forschaktuell/Forschakt.html), Freiburg 2004.
48 Der Strunsee’sche Process, http://de.wikisource.org/wiki/Der_Struensee’sche_Process.
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between men was legalized. Procuration remained a criminal offense only in
relation to minors. As a consequence the establishment of bordellos and sex
clubs was legalized. Pornography with some exceptions and prostitution are
legal.
The legalization of homosexual and non-marital partnerships reflects a
changing attitude and more tolerance. Apart from this there is a growing
consensus within the community of criminal lawyers, who in their majority
hold the view that with regard to morality criminal law must upheld the
public order but should not interfere into private practices of consenting
adults disclosed from the public.49
There is an important economic argument against the punishment of
victimless crimes. As by definition such crimes are consensual few people if
any have an interest to report them to the police. Therefore the detection rate
is very low and can only be increased by extensive police spying into the
private sphere of citizens. To deter victimless crimes with the same intensity
as all other crimes might lead to an Orwellian surveillance society. If one
wants to avoid this the detection rates becomes very low up to the extent of
making criminalization purely symbolical, which is problematic from a rule
of law point of view. It is even more problematic if only very few individuals
are punished at random.
With regard to prostitution we find different rules across countries. In Germany
prostitution is legal with some restrictions. However the criminal code provides
punishment for members of criminal gangs and procurers, if they exploit the
prostitute or keep her in economic or personal dependence. In Sweden prostitution
is legal for the prostitute but a crime for the man who purchases sex.50 France
enacted a similar law in December 2013. The assumption behind this rule is that
prostitutes are in general exploited and kept in dependence and that it sets an
additional deterrence effect against purchasers of sex. The US rule however,

49 Vera Bergelson (2013) Victimless Crimes, The International Encyclopedia of Ethics, Published Online:
1 FEB 2013, http://onlinelibrary.wiley.com/doi/10.1002/9781444367072.wbiee094/full.
50 This law makes use of game theoretical considerations. The prostitute can report to the police without
fear of sanctions. This possibility provides additional deterrence. The law seems to have reduced
prostitution in Sweden considerably. Gregg Bucken-Knapp on 7/02/10 Nordic Prostitution Policy
Reform, A comparative study of prostitution policy reform in the Nordic countries, http://nppr.se/.
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according to which prostitution is also a crime for the prostitute herself finds no
justification in the above-mentioned reasons for abolishing victimless crimes.
Whenever such behavior is criminalized on both sides its organization often first
emigrates into the unorganized sector and is then taken over by criminal gangs.
Let me conclude with some remarks on drug dealing, again a victimless
crime insofar as no incentives exist for the user, dealer or producer of drugs
to report it to the police with all the problems already described. The war
against drugs is a relatively new development in historical perspective. In the
19th century, when Britain set the rules for international trade a war against
drugs did not exist. In the 20th century drug dealing was made a crime
worldwide and there exists now a tight net of international treaties against
drug dealing.51 The so called war against drugs is now 100 years old and
achieved mixed results at best and might even be regarded as an outright
failure. It keeps the prices of drugs high leading the addicted to engage in
theft and robbery. It pampers organized crime, in some countries to such an
extent that criminal gangs become politically powerful. And it imposes a
considerable cost on the taxpayer for special police forces, criminal lawyers
and prisons. On the other hand the war on drugs has a positive effect on
young people not to get an easy access to drugs and becoming addict. The
disappointing results have led many countries to change strategy. They are
now experimenting with permitting a regulated market for some drugs like
cannabis, whose effects on public health are small. Belgium, the Netherlands,
the Czech Republic, Portugal and Spain have legalized the trade and
consumption of cannabis in tightly regulated markets. Since 2012 cannabis
is legal in 2 states of the USA.52 Also there exist many pilot projects in which
public health agencies supply substitutes for hard drugs like Methadone for
Heroine for the severely addicted. In the city of Hamburg such a pilot
project exists. The results are still mixed and debated.53 But after focusing a

51 Especially the Single Convention on Narcotic Drugs, 1961, the Convention on Psychotropic Substances,
1971, the Convention against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988
52 European Monitoring Center for Drugs and Drug Addiction, Possession of cannabis for personal use,
http://www.emcdda.europa.eu/legal-topic-overviews/cannabis-possession-for-personal-use.
53 Overview of Methadone Maintenance treatment, https://knowledgex.camh.net/amhspecialists/
specialized_treatment/methadone_maintenance/Pages/default.aspx
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hundred years on cracking down the dealers and producers of narcotics many
countries focus now more on drying up the illegal markets and the related
crimes without allowing an easy access to drugs for the adolescents.
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Abstract

This paper examines overcriminalization in Korea, and
subsequently undertakes a case study on the Korea Fair Trade Act
(KFTA) to investigate the existence of such phenomenon. We first
attempt to prove that there has been an upsurge of ex-convicts in
Korea and also to confirm that it has been driven mainly by
regulatory criminals. Building on the premise that
overcriminalization tends to distort the allocation of law
enforcement resources, we show that there is high opportunity
cost due to disproportionately focusing on prosecuting regulatory
crimes. Before turning to another empirical work in fuller force,
we firmly reestablish the law-and-economics proposition that
criminal punishment becomes an appropriate deterrent ‘only
when’ an act with intention or mens rea is associated with the two
main hurdles which the tort law cannot overcome (i.e., incomplete
compensation and extended harm). The ‘crime line’ derived from
this proposition, in combination with experimental methodologies,
is utilized to investigate the very extensive penal clauses in KFTA.
The investigation reveals that the Act is overly criminalized as it
currently stands.
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I. Introduction

Over the course of the 20th century, a majority of countries have
developed a growing list of the ‘regulatory (or legislated) crime (Cr)’ that is
subject to criminal punishment. This involves violations of numerous
regulations that are declared to be crimes through legislation, i.e., political
processes. Legislated crime is thus differentiated from ‘conventional or
customary crime (C),’ which includes murder, rape, robbery, assault, fraud,
and theft, as based on their traditional definitions under criminal law.1
Given the multitude of regulatory violations now criminalized, there were
criticisms of ‘overcriminalization (hereafter OCR)’ across multiple countries
since the 1960s.2 However, Cr still accounts for a large portion of the penal
codes in many jurisdictions.3 In this regard, Korea is not an exception. It
legislated so many regulatory crimes that it has often been referred to as the
‘regulatory republic’ (Cho and Kim, 2001).
Annual Crime Reports by the Supreme Prosecutors’ Office of Korea shows
a steady increase in the total number of crimes over the last four decades. In
2009, the total number of reported crimes (i.e., C+C r) was about 2.17
million. However, there remain noteworthy phenomena to be considered in
the 2000s. 1) The number of Cr has exceeded that of C since 1982. In the
2000s, despite a slow average growth rate of 1.5%, Cr still accounted for as

1 Conventional crimes are essentially always illegal in a jurisdiction. As explained later, this category
approximately corresponds, for instance, to Part (or Index) I crimes in the US.
2 Since then, a number of studies have examined OCR. For legal and (partly) economic perspectives on this
topic, refer, for example, to Kadish (1963; 1987), Coffee (1991), Ogus (1994), Stuntz (2001), Luna
(2005), Ashworth (2008), Husak (2008), Brown (2009), and recently Larkin (2013). More discussions
are made in Section III.
3 For instance, in the US, Cr accounted for 63.3% of the total crime in 2009, according to a tentative
calculation by Kim and Kim (2013).
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much as 60% to the total. 2) The number of C, in contrast, increased
relatively fast at 2.6%, and increased more rapidly in the last 3 years.4 Thus,
the trend of C presents a particularly troubling picture these days.
A reduced level of deterrence may be the key reason for the increase in C.
We particularly focus on prosecutors’ activities. According to Annual Crime
Reports, both the ‘prosecution probability for C (Pp)’ and ‘that for Cr (Ppr)’
declined over the 10-year period as depicted in Figure I.1. Nevertheless, there
is a large gap: on average, Pp was 35.8%, whereas Ppr was 67.4%. In fact, Ppr
increased sharply over the 30 years before 2000, while Pp declined steadily.
The differences were 12.7% points in 1985 (30% points in 1999), peaking
at 40.5% points in 2004. These observations require that we pay close
attention to the allocation of prosecution resources.5
Figure I.1 Trend in the Probability of Prosecution by Prosecutors
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From an economic perspective, OCR is defined as a phenomenon in which
the marginal social cost of an additional penal clause exceeds the marginal
4 In particular, the number of violent crimes increased much faster, with an average growth rate over the
2000s of 4.4%. For the last 3 years, the average growth rate for violent crimes even reached 7.2%.
5 Another deterrence variable, ‘the arrest probability for C (Pa)’ increased in the latter part of the 2000s,
whereas ‘that for Cr (Par)’ decreased very slightly. Yet, Par (94.7%) was on average higher than Pa (80.0%).
The difference between Par and Pa was relatively stable, ranging from 10 to 15% points. This vividly
contrasts with the difference between the two prosecution probabilities for Cr and C.
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benefit. The two core purposes of the paper are to overview the OCR
phenomenon in Korea, and subsequently to undertake a case study on the
Korea Fair Trade Act (KFTA) to figure out the existence and magnitude of
such phenomenon. To the author’s knowledge, both tasks, considering their
empirical nature, are the first-run attempt not only in Korea but worldwide
to a degree.
For these goals, the order of the paper is as follows. Section II outlines the
fast growth of ex-convicts of Korea in absolute terms and in comparison with
other countries. We also attempt to prove the premise that the upsurge has
been driven mainly by regulatory criminals. OCR tends to distort the
allocation of law enforcement resources. Building upon this premise, Section
III briefly introduces an empirical study that estimates the opportunity cost
of disproportionately focusing on the prosecution of regulatory crimes. The
opportunity cost will be found to be substantial.
In order to prepare for another empirical investigation in the next section,
Section IV synthesizes law-and-economics theories on crime and
punishment. It is emphasized that criminal punishment becomes an
appropriate deterrent ‘only when’ an act with mens rea is associated with the
two main hurdles that the tort law cannot overcome, i.e., incomplete
compensation and extended harm. Based on these principles, we derive a
‘crime line’ that distinguishes the domain for criminal punishment. The
crime line is then utilized to examine various issues of OCR such as their
types and harmful effects. Section V adopts new methodologies to see if
extensive penal clauses in KFTA can be justified based on the crime line
approach, suggesting that KFTA is overly criminalized as it currently stands.
Section VI concludes the discussions. We offer an effective way which is
expected from combining legal and economic minds to combat OCR.
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II. Explosion of Ex-Convicts and
Disproportionate Prosecution &
Conviction of Regulatory Crime

1. Fast Growth of Ex-Convicts in Korea
The huge increases in crime for the past decades most probably might have
caused a rapid growth of ex-convicts in Korea. Data on ex-convicts from
1996 to 2010 was obtained from the Korean National Police Agency since
it was unavailable publicly.6 Figure II.1 depicts the number of ex-convicts
who have at least one conviction record.7
The stock of ex-convicts grew fast with the average growth rate of about
4.2%. For example, the number of ex-convicts reached 10 millions, and rose
steadily afterwards. In 2010, it was about 11.08 millions, 1.8 times higher
than the figure in 1996. On average, there was an annual increase of
340,000. Figure II.1 also calculates the ratios of ex-convicts to the total
population. The ratio started at 13% in 1996 and jumped to 22% in 2010.
This implies that one citizen out of five has a criminal record. (The ratio is
raised to 26.5% in 2010 when its denominator is replaced by the population
over age 15,8 indicating that one out of four is an ex-convict.) A very rough
estimation predicts that the ratio to total population will reach 32% in
6 The Agency informed that data before 1996 was simply unavailable because it was discarded.
7 According to the Korean National Police Agency and the Department of Justice, these numbers include
in principle ex-convicts with all kinds of criminal punishment. However, the database is actually excluding
the ex-convicts with relatively light punishment types such as penal detention (up to 30 days) and minor
fine (below $50) for two reasons. First, as confirmed in the literature and also by several judges, these light
cases hardly proceed to prosecutors’ offices. They are mostly finalized by the ‘summary system’ that is
different from trial or summary prosecution. Second, the statistics in the text do not include cases resolved
with the summary system. Therefore, the statistics cover ex-convicts only with heavier types of punishment
such as imprisonment, forfeiture/suspension of qualification, or fine.
8 In Korea, the legal age is 14 for being criminally convicted. However, we use the population over the age
of 15 as the database of the Korea Institute of Criminology (http://crimestats.or.kr). The database classifies
the size of the age population only every 5 years.
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2020:9 Hence, Korea will become an overwhelmingly crime-prone country.
(With the population over age 15 the ratio will be higher at 36%.) In spite
of its roughness, these numbers require serious scrutiny on the criminaljustice management in Korea.
Figure II.1 Cumulation of Ex-Convicts and Their Ratios to Population
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2. International Comparison of Criminal Conviction Activities
2.1 Building a Dataset
We intend to investigate the seriousness regarding the increase in Korea’s
ex-convicts across a cross-country comparison. In subsection II.2, we explain
how a relevant dataset has been constructed. After varying searching
efforts,10 it was decided that we would utilize statistics from the ‘United

9 The assumptions underlying this estimation are again very rough. That is, we just applied, for projection,
the averages of the annual growth rates of population and ex-convicts over the 15 years (approximately
0.5% and 4.2%, respectively).
10 Data primarily on crime and its trend is provided by major international organizations (e.g., OECD,
World Bank, IMF) and their affiliated institutes. Extensive search has also been conducted through law
enforcement agencies of several major countries. The search has been made at popular data bases of
academic journals. However, a direct international comparison of ex-convicts has been unavailable.
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Nations Office on Drugs and Crime (UNODC; www.unodc.org).’ UNODC
reports the ‘UN Surveys on Crime Trends and the Operations of Criminal
Justice Systems (UN-CTS).’ We use the latest 12th UN-CTS, in order to
assess the trend of ex-convicts in Korea and any driving vehicle behind the
phenomenon. Due to the differences in perceptions about crime problems
or calculating various indices across countries (Mugellini, 2008, pp. 81-82),
it was very necessary to identify the exact cohort that each index refers to step
by step.
More specifically, through a four-step examination, we are convinced
strongly that ‘Persons Convicted (PC)’11 in the UN-CTS report indicates
the ‘total number of persons found guilty at district courts among the
prosecuted for all offenses whether formally or summarily prosecuted.’ In
the examination process, we mostly verified that ‘Person Brought (PB)’12 is
the total input variable to the first trials (based on the actual court data of
many countries) and that ‘Person Prosecuted (PP)’13 is the total set of the
prosecuted for all offenses (based on actual data of the department of justice
of several countries). Finally, considering that PC is provided right near to
PB in the same Excel file, we selected only countries where PP is almost
identical to PB in order to make sure that PC is the total output at first trials
out of PP.
We confined the 1 st sample to 26 OECD countries to avoid potential
heterogeneity stemming from their economic statuses. However, the 2nd
sample size reduced to 22 because 4 countries were obviously using different
numbers for PP.14 Also, while selecting countries where PP ≂PB, only 14
countries including Korea were included in the final sample. To summarize,
the aforementioned definition of PC appears to hold for these 14 countries.
11 “‘Persons Convicted’ may be understood to mean persons found guilty by any legal body duly authorized to
pronounce them convicted …., whether the conviction was later upheld or not. The total number of persons
convicted includes the number convicted of serious special law offences but excludes the number convicted of
minor road traffic offences and other petty offences.” (UN, 2003, p. 103)
12 “‘Persons Brought before the Criminal Courts’ means persons brought before any legal body authorized to
pronounce a conviction.” PB is provided in a column right besides that of PC in a single file (CTS12_
Persons_Convicted.xls).
13 “‘Persons Prosecuted’ means alleged offenders prosecuted by means of an official charge, initiated by the public
prosecutor or the law enforcement agency responsible for prosecution.” (UN, 2003, p. 98)
14 For example, PP of the US covers only ‘Felony & Misdemeanor Class A Crimes’ (www.uscourts.gov /
Statistics/StatisticalTablesForTheFederalJudiciary/December2009.aspx). For similar reasons, we excluded
Japan, Mexico, and Chile from the sample. Because this section largely draws upon Benson and Kim
(2013), refer to it for more detailed explanations.
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Although it was impossible to accurately confirm this for all 14 countries by
actual data of each country, we were able to verify completely, through
finding the identical numbers and their meanings from each country’s
department of justice, the ‘totality’ aspect of PC for the following 6 countries:
England&Wales (Ministry of Justice), Germany (Federal Ministry of
Justice), New Zealand (Ministry of Justice), Northern Ireland (Department
of Justice), Scotland (Scottish Government), and Korea. As illustrated below,
PC can be regarded as a reasonable proxy for the net increases in the stock of
ex-convicts. Finally, for various reasons, we fixed the sample period from
2003 to 2008 to maintain higher consistency. We now proceed to an
international comparison of PC in the next subsection.
Figure II.2 Time Trends of PC and Net Increases in Ex-Convicts for Korea
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2.2 International Comparison of Increase in Ex-Convicts at First Trials
2.2.1 Comparison for 2008 across 14 Countries
Table II.1 lists, in descending order, PC per 100,000 population of 2008
for 14 countries. The sample mean is 1,648. Korea’s PC is 2,855 ranking at
third, which also is 2.7 times higher than Germany. Although PC is not
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exactly the same as the net increase in ex-convicts,15 this result implies that
there is a high likelihood that Korea is producing ex-convicts very fast.
2.2.2 Comparison of Trends in Five Countries
Before we proceed to an international comparison in more detail across 5
countries, let us examine, for Korea, the two time series of the total number
of persons found guilty at district courts for all offenses (PC) along with the
net increases in the total number of ex-convicts from 2003 to 2008. Figure
II.2 shows that the former is about four times as the latter. However, only a
visual inspection readily reveals that they are highly correlated. In fact, the
simple correlation coefficient exceeded 0.8. In other words, PC again appears
to be a good proxy for the increase in the stock of ex-convicts.
Table II.1 Persons Fund Guilty at First Trials for All Offenses (2008)
Rank in 2008

Country

Persons Convicted
(per 100,000 population)

1

Finland

4,472.7

2

England&Wales

3,047.9

3

Republic of Korea

2,854.7a)

4

Scotland

2,435.6a)

5

New Zealand

2,184.7

6

Northern Ireland

1,522.6b)

7

Germany

1,060.5

8

Canada

896.6

9

Iceland

876.4b)

10

Estonia

862.4b)

11

Hungary

842.7

12

Portugal

827.8

13

Czech Republic

731.2

14

Israel

462.0

Note: · Source: 12th UN-CTS of UNODC.
a) Recalculated for Korea with Judicial Yearbook by the Supreme Court of Korea and for Scotland with
Criminal Proceedings in Scotland by the Scottish Government.
b) Replaced by most recent values in UN-CTS due to missing values in 2008: Northern Ireland (2005),
Iceland (2004), and Estonia (2004).

15 The annual increase in ex-convicts should be smaller than PC in absolute terms. PC is not those finally
found guilty. Those who recidivate are not counted as a new ex-convict. Also, some people exit the
ex-convicts cohort due to death or pardon. Nevertheless, PC can be very informative in terms of
predicting the trend of ex-convicts as explained below.
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Figure II.3 depicts PC per 100,000 population of 5 countries (i.e.,
England&Wales, Germany, New Zealand, and Scotland) along with Korea
where PP was clearly confirmed to indicate the total set of the prosecuted for
all offenses through formal or summary prosecution. 16 According to the
preceding 4-step examinations, it was almost certain that PC is the number
of persons found guilty at district courts among the prosecuted ‘for all
offenses whether formally or summarily prosecuted.’ In Figure II.3, only
Germany is located below 1,587, the sample mean of the 14 countries in
Table II.1 for 6 years. The rest include countries ranked second to fourth in
Table II.1. Specifically, their averages, as depicted in light horizontal lines,
ranged from 2,792 (England&Wales), 2,676 (Korea), 2,545 (Scotland), and
to 1,955 (New Zealand). Certainly, Germany has the lowest average of 1,074
(for 2 years from 2007).
Let us examine the trend of PC per 100,000 population for 6 years. Korea
overall shows a slow increasing-trend (with a 1.8% growth rate on average)
with ups and downs; however, after reaching at the bottom (2,218), Korea
maintains fast growth in 2007 and 2008 with an average rate of 13.5%.17
Considering the high correlation coefficient earlier in Figure II.2, this would
most probably indicate fast growth of ex-convicts’ stock. In fact, the stock
was cumulating rapidly in those years in Figure II.1.
Examinations based on Table II.1 and Figure II.3 can be summarized as
follows. First, in Korea, during the sample period, the total number of
persons found guilty at district courts (PC) per 100,000 population was very
high by the international standard. Second, Korea’ PC per 100,000 was
increasing overall with higher growth rates over the later part of the sample
period. Third, according to Figure II.2, we then conjecture that growth in
ex-convicts in Korea most probably was faster than in other countries during
the 6 years.
16 Northern Ireland was excluded from this comparison because PC of the country was available only up
to 2005. For Germany, the statistics until 2006 are for former West Germany & Berlin. Thus, it would
be more proper to focus on the statistics of 2007 and 2008. Finally, a few missing values were filled by
the method of interpolation.
17 This growth rate of Korea for the 2 years was well above that of other countries during this period.
England&Wales has a corresponding growth rate of 8% and in New Zealand PC increased at a 6%
growth rate. Thus, Korea’s growth rate is almost twice as those of the two countries. In contrast, Scotland
has a downward trend of -3.7% and Germany also had a reduced level in 2007 at the growth rate of
-2.5%.
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Figure II.3 Persons Fund Guilty at First Trials for Five Countries (2003-2008)
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3. Prosecution of Regulatory Crime Increasing the Ex-Convicts Stock
As the last investigation in Section II, we examine what has driven the
surge in the ex-convicts’ stock in Korea. An international comparison
regarding this issue would be tremendously interesting, but the task is
impossible simply due to data constraints. The major hypothesis that we
intend to investigate is whether the swell has been driven by those found
guilty of administrative (or regulatory) crimes.18
For this goal, we classified PC into customary and regulatory crimes. The
results are summarized in Table II.2. The ratio of conventional criminals to
PC was only 28% on average. This is a rather surprising figure because the
ratio of conventional crimes was approximately 43% during the sample
period. In Korea, more than 70% of PC were composed of those who
18 This information was available by the help from the Supreme Prosecutors’ Office. This data particularly
was useful as it includes the relevant information (i.e., the number of people found guilty at district courts)
on those who were prosecuted summarily as well as the formally prosecuted. Of course, we verified that
the total number of the prosecuted (i.e., formal plus summary prosecution) provided in this dataset was
identical to the statistic officially reported in Prosecution Yearbook every year.
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committed regulatory crimes. Thus, considering the high correlation PC and
the net increases in the total number of ex-convicts, we can conclude that
the surge in the ex-convicts stock was driven mainly by regulatory criminals.
Table II.2 The Ratio of Customary Criminals to the Total Persons Convicted
at District Courts

(person)

2003

2004

2005

2006

2007

2008

PC in Total: A 1,290,679 1,339,670 1,160,715 1,074,375 1,179,907 1,307,542
PC (Customary
Criminals): B

364,292

364,461

332,770

332,446

340,915

335,884

B/A (%)

28

27

29

31

29

26

· Source: The Supreme Prosecutors’ Office of Korea

Another related point to make is the relationship between the type of the
prosecuted and the type of the convicted. For example, according to
Prosecution Yearbook, regulatory criminals accounted for 63% of the
prosecuted in total for 6 years. This implies that the proportion at the
prosecution stage appears to be closely related with the composition of PC
and ex-convicts later. Clearly, a more rigorous statistical testing would be
required in order to make a more definite statement. In any case, the high
percentage, 63%, was possible primarily because, over the same period,
prosecutors kept a much higher prosecution probability for regulatory
criminals (66%) compared with that for customary criminals (31%).19 Thus,
it seems that the choice at the prosecution stage is a very important
determinant of the composition of ex-convicts.
Discussions so far can be summarized as follows. First, there was fast
growth in ex-convicts in Korea from 1996 to 2010. Second, the growth of
the ex-convicts stock in Korea most probably was faster than in other
countries during the 6 years (2003-2008). Third, the surge in Korea was
driven primarily by regulatory criminals over the same period, and this result
could be interpreted as an outcome of overcriminalizing regulatory violations
in Korea. Fourth, the choice regarding which case to prosecute largely

19 For convenience, suppose that the same numbers of customary and regulatory criminals are brought in
to the prosecutors’ offices. With the two prosecution probabilities in the text, regulatory criminals would
account for 68% of the prosecuted in total. The actual percentage was lower at 63% just because the
number of customary criminals brought was slightly greater.
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determines the composition of newly added ex-convicts. Given all these
results, studies on the prosecutory pattern appear to be critical for criminal
justice policy. In particular, it will be very intriguing to know the unintended
consequences of disproportionate prosecutory focus on regulatory crimes.
We now turn to the issue.

Regulatory Crimes and Overcriminalization

51

III. Trade-Offs in the Allocation of
Prosecution Resources

1. Prosecutors’ Incentives and Trade-Offs in Resource Allocation
It will be very intriguing to verify the existence and magnitude of the
opportunity cost of the disproportionate allocation of prosecution resources
to regulatory crimes (Cr) away from customary crimes (C). In particular, we
focus on the striking fact that there was a large gap between the ‘prosecution
probability for C (P p)’ and ‘that for Cr (Ppr)’ in the 2000s. Kim and Kim
(2013) attempted to measure the magnitude of the opportunity cost of this
disproportionate allocation for Cr. They conceptualized three dimensions of
trade-offs?‘crowding-out’, ‘spillover’, and ‘congestion’ effects?and measured
each of these effects. The cost was measured in terms of the increase in the
resulting conventional crime rate based on a 10-year panel dataset from
Korea. The following is a brief summary of their work.
Considering that a simple public-interest explanation is unlikely to be
sufficient for the huge gap between Ppr and Pp, the authors start with the
prosecutors’ incentives at work especially focusing on Bibas’ postulation
(2009, p. 443) that “prosecutors, like everyone else, have ordinary, human,
material desires as well as civic-minded zeal.” That is, prosecutors would select
certain cases with a higher level of marginal utility per unit of time. First,
they may prefer to prosecute ‘easy cases’ that require less time to prepare for
trial (Gordon and Huber, 2009, p. 136). They may select those cases that are
likely to raise their winning rate at trial, which is typically employed in
evaluating their performance (Rasmusen et al., 2009, p. 75). Second, they
may opt for ‘career-related cases’ that can benefit their promotion or future
career (Glaeser et al., 2000, p. 266).
Further, the authors emphasize that their preferences for one area over
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another in prosecuting activities appear to be consistent with promotionrelated concerns as well as the future of their career. They claimed that the
Prosecutors’ Office of Korea would not be an exception, and thus undertook
a very simple statistical testing to show a favorable impact on prosecutors’
careers when they are dispatched to bureaus in charge of (economic)
regulations. Despite the elementary nature of the testing, it suggests that
dealing with regulatory crimes was beneficial for gaining promotion for
prosecutors. They thus conjecture that prosecutors might have been
motivated toward prosecuting regulatory crimes, most likely in order to
accumulate experiences in these areas. Finally, it is concluded that these
results can at least partly explain the aforementioned high level of P pr, which
was almost twice that of Pp throughout the 2000s in Korea.
Next Kim and Kim (2013) conceptualized the opportunity cost of focusing
prosecution resources disproportionately on Cr. They measure one aspect of
this cost by scrutinizing the 3-fold trade-offs in terms of the increase in the
supply of C as a result of a decrease in the deterrence of C. According to the
authors, the deleterious effects on C can be determined in two ways.
First, the deterrence of C can be weakened simply by the reduced resources
available for maintaining Pp due to the disproportionate focus on Cr. This is
an undesirable outcome reflecting the quantitative aspect of deterrence
which they defined as the ‘crowding-out (CO) effect.’ However, if there is a
tendency for the intensity of prosecuting Cr to increase alongside that of C
in most jurisdictions, it will be hard to confirm the existence of CO. Only
an estimation using real data can reveal the answer.
Second, given the same level of P p, focusing on prosecuting C r can
considerably influence the supply of C, which can be desirable or
undesirable. That is, if the number of prosecutions of C r has a crossdeterrence effect on C, the supply of C decreases ceteris paribus. On the
contrary, if C and Cr are largely independent of each other, a significant
increase in the number of prosecuting C r may have the opposite effect.
Severe resource constraints, in particular, can induce prosecutors to
selectively prosecute among cases within the C category, based on which
cases require less time to prepare for the trial.20 All these can weaken the
20 Prosecutors can also reduce the resources expended on the overall investigation for choosing a case to be
prosecuted at the expense of the declined severity of ensuing punishment.
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deterrence of C for given Pp at the margin. This is an undesirable outcome
reflecting the qualitative aspect of deterrence, which Kim and Kim referred
to as the ‘spillover (SO) or externality effect.’ They cite several studies that
have demonstrated this conflicting cross-deterrence effect across various
crimes.21 Yet, the authors admit that this purely is an empirical question.
Kim and Kim proceeded to the demand side of prosecution resources with
the hope that it can facilitate a more precise analysis of the effects of resource
allocation on C. Intuitively, the SO effect may depend on the demand for
prosecutors’ efforts to pursue C. For instance, with adverse cross-crime
deterrence, the SO effect may increase because there are more cases involving
C that ought to be disposed by prosecutors. The increased demand for these
cases to be disposed places a heavier burden on the entire resource system.
In short, the SO effect further raises C. They referred to this aggravation of
SO as the ‘congestion (CG) effect.’ The authors now empirically verify the
significance of these trade-offs.

2. Estimation of the Magnitude of Various Trade-Offs
2.1. Estimation of the Supply Function of Customary Crime
For empirical verification, Kim and Kim (2013) first estimate the supply
function of conventional crimes. They primarily focus on the explanatory
power of traditional deterrence variables and on the appropriate specification
of the empirical equation. The authors then build on this baseline equation
to measure the opportunity cost stemming from the 3-fold trade-off. The
following is again a summary.
Their baseline crime supply function is summarized in equation <1>.
Subscript t indicates 10 years from 2000, respectively. ui is the area-fixed
error term, and eit is the area- and time-dependent error term. The dependent
variable is the ‘crime rate of C per 100,000 population (CR).’ Xit consists of

21 Benson et al. (1998) found a significant positive coefficient for the drug arrest probability (and a positive
but insignificant coefficient for the drug prosecution probability) in their Index I crime equation.
Resignato (2000) confirmed an increasing effect on murder and violent crimes of the ratio of the drug
arrests to the total. Drug arrests increased robbery, burglary, and larceny in Shepherd and Blackley (2005).
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the deterrence variables and other important variables.
CRit =β0+β1Pa it +β2Pp it + Xitγ+ ui + eit , i=1…13, t=1…10.

<1>

The mean of CR is 1,712, as shown in Table III.1. The standard deviation
is 272.7, whereas the between- and within-group standard deviations are
227.5 and 161.9, respectively. Their major estimation results for the fixedeffects model are presented in Table III.2. The authors then treated M3 as
the ‘baseline equation’ with the adj. R2 exceeding 70%. The coefficients of
P a and P p are negative and significant at the 1% level. The estimates in
absolute terms are -13.39 and -19.39, respectively. 22 Also, the coefficient
estimates of the other control variables have proper signs.
Table III.1 Definitions of Variables and Descriptive Statistics
Variables

Description

CR

Conventional crimes per 100,000 population

Pa

Probability of arrest for conventional crimes (%)

Pp
POP

Probability of prosecution for conventional
crimes (%)
Percentage of the male population aged 35 to
39 (%)

UMP

Unemployment rate (%)

WAGE

Monthly wages in the construction industry
(KRW)

DIVRATE

Number of divorces per 100,000 population

FEMHEAD

Number of female heads (aged 55~69) per
1,000 households
Number of the prosecuted committed regulatory
crime per 100,000 population (a proxy for SO)
Number of conventional criminals disposed per
100,000 population (a proxy for CG)

PCr
DIS

PROSECUTOR Number of prosecutors per 100,000 population

Mean
(S. D.)
1,712.6
(272.7)
79.4
(6.1)
35.8
(4.3)
4.4
(0.4)
3.2
(1.0)
1,371.6
(197.4)
44.7
(9.1)
69.6
(9.5)
1,897.2
(459.8)
2,031.3
(487.0)
2.6
(0.7)

Max

Min

2,541.4 1,270.5
98.2

60.2

46.2

27.9

5.6

3.7

7.1

1.3

2,042.5 994.8
74.6

28.8

94.1

43.7

3,299.9 880.3
3,340.1 1,095.8
5.6

1.3

Source: Kim and Kim (2013)

22 Note that the latter is about 1.5 times the former. Prosecution represents a stronger deterrence of crimes
than arrest, which is consistent with the results from several studies such as Trumbull (1989, p. 430),
Mustard (2003, p. 209), and Buonanno and Montolio (2008, p. 94). In sum, the authors emphasize that
the results from their data support the deterrence hypothesis.
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In the second state of empirical work, the authors assign proxies of CO,
SO, and CG effects. First, as the proxy for SO, which is very important
because it is directly included in M3, they adopt PCr, the number of ‘the
prosecuted people committing regulatory crime’ per 100,000. Second, they
measure CO by including SO in a separate equation for P p. Third, upon
reflecting the definition of CG, they adopt DIS, the number of ‘conventional
criminals disposed’ equally per 100,000 population.23

2.2. Estimation of the Three-Fold Trade-Off
The CO effect refers to an increase in conventional crimes as a result of
focusing disproportionately on prosecuting Cr because it can crowd out
resources available for prosecuting C. Before they measure this effect through
M3, they estimate equation <2>.24 Among the interesting findings,β̂2 was
-3.43 at the 1% significance level. A simple recalculation shows that an
increase in PCr by 10 approximately reduces Pp by 0.02%-point. The authors
claim that this confirms the actual magnitude of the CO effect, although the
existence of CO was not certain a priori as explained earlier.
Pp it =β0 +β1PROSECUTORit +β2 SOit +β3CGit + Yitδ+ ui + eit.

<2>

The SO effect exists if, for any given Pp, focusing on Cr systematically
increases CR. Hence, the authors argue, if this effect does exist, M3 in Table
III.2 may not be an appropriate specification for the coefficient of Pp. It is
equivalent to the problem of omitted variables. M4 in Table III.2 shows the
results with a slightly increased value of the adj. R2. The coefficient estimate
of SO is 174.1 and significant at the 10% level. They calculate that CR
increases by 0.9 when PCr increases by 10. For the 2009 population, this
would be equivalent of an increase of C by 457.

23 DIS can be regarded as the demand for the prosecutor’s time given that regulatory violations entailing
some criminal punishment have already been arrested by police, regulatory agencies, or prosecutors by
themselves. The authors envision that an increase in DIS will certainly be perceived as a heavier burden,
simply because greater time and effort are required for a decision in order to maintain the same
prosecution ratio or even the same number of prosecutions.
24 The authors took the logarithm of SO and CG (i.e., lnPCr and lnDIS) because it gave the highest
explanatory power. That equally holds for SO in equation <1>, as demonstrated below.
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The CG effect measures the degree of aggravating the SO effect with an
increase in the congestion in (or demand for) preserving prosecution
resources for C. To the extent that these two effects are interrelated, the
‘differences-in-differences (DID) method’ seemed suitable. For the DID
method, the authors create a dummy, DCG, taking the value of 1 if the value
of the proxy (=DIS) exceeds a certain percentile out of its sample distribution.
They then construct an interaction variable (SO*DCG). They intend to find
the threshold of the CG proxy that may start accelerating the SO effect by
incrementally increasing the condition for DCG to take the value of 1.
They, for illustrative convenience, only report the results based on three
threshold percentiles for DCG (50%, 60%, and 70%) as M5, M6, and M7,
respectively, in Table III.2. To verify the existence of CG, they examined the
changes in the coefficients of SO and SO*DCG. The SO coefficient was not
significant in the presence of SO * DCG when CG ranged at the lower
percentiles. When it reached around 50%, the SO coefficient became
significant. Also, SO*DCG consistently showed highly significant estimates.
Thus, the authors conjecture that there is an SO effect stepping in fuller
force when the level of congestion reaches approximately 50%.25

3. Summary of the Opportunity Cost
At the next stage of their work, Kim and Kim (2013, Table 3) summarizes
the opportunity cost. This cost is composed of the CO, SO, and CG effects,
and is expressed as the marginal increase in CR and its corresponding
number in the actual population of 2009. They calculate these effects when
SO (i.e., the number of the prosecuted committing regulatory crimes per
100,000 population) increases by 10. Also, for comparison purposes, they
report the average SO effect over the whole sample.26
Other things being equal, when SO increases by 10, the conventional
25 The adj. R2 increases steadily to 74.6% in M7 as congestion worsens. They also conjecture that the
relatively large magnitude of the coefficient of SO*DCG (23.3) indicates that a portion of the SO effect
in M4 in fact stemmed from CG. Finally, based on the marginal effect calculated at its average, they
calculate that an increase in SO by 10 raises CR by 0.4 (or 186 for the absolute population).
26 They use M5 and M7 for the threshold percentiles 50% and 70%, respectively, and M4 to determine
the average spillover for the entire sample.
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crime rate per 100,000 (CR) ‘on average’ increases by 1.3, which was
equivalent to 657 crimes in 2009.27 As congestion worsens to the 50% and
70% levels, the total effect increases steadily by 1.4 and 1.6, respectively.
Indeed, these figures reflect an issue of serious concern. For instance, in 2008
the Incheon metropolitan area belonged to a subgroup whose CG exceeded
the 70% threshold, and there was a sharp increase in SO by 400 compared
with the previous year. According to the estimation results, it is inferred that
about 5% of the total of CR in 2008 stemmed solely from this increase in
SO.

27 Out of this increase in CR, 0.4 came purely from the CO effect. Thus, the SO effect is more than twice
the CO effect.
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235.37**
(101.76)
230.15**
(99.222)

-14.804*** -21.433*** -122.30***
(2.9968)
(5.4642)
(39.200)

-12.847*** -22.843*** -113.39***
(2.9501)
(5.3243)
(38.363)

M6‡

M7‡

-0.3025**
(0.1473)

-0.3262**
(0.1508)

-0.3878**
(0.1537)

3.8478*
(2.1548)

4.0914*
(2.2151)

4.4178*
(2.2460)

5.4736**
(2.2490)

4.9143
(5.2916)

6.2285
(5.4269)

7.5658
(5.5691)

5.6066
(5.6259)

156.95*
(86.424)

147.49*
(88.938)

161.06*
(90.060)

23.273***
(5.9660)

19.818***
(6.5225)

Note: · ***, **, and * represent statistical significance at the 1%, 5%, and 10%, respectively. Standard errors in parentheses.
† The adj. R2 was calculated from the LSDV estimation.
‡ DCG in the interaction variable, SD*DCG, takes 1 if CG exceeds the upper 50%-value of the sample in M5, the 60%-value in M6, and the 70%-value in M7.

52.904*
(29.696)

32.051
(31.912)

48.842
(31.320)

-0.3501**
(0.1562)

16.559**
(6.9523)

263.86**
(104.31)

-14.003*** -23.720*** -120.71***
(3.0481)
(5.5771)
(39.880)

M5‡

61.939*
(31.494)

174.11*
(91.817)

230.03**
(105.55)

-14.471*** -22.254*** -127.64***
(3.1068)
(5.6616)
(40.625)

7.1626
(5.6316)

M4

5.9359***
(2.2622)

2507.1***
(790.84)

-0.3718**
(0.1576)

211.37**
(106.33)

-13.386*** -19.394*** -121.51***
(3.0898)
(5.5216)
(40.976)

M3

60.770*
(31.861)

3240.1***
(291.85)

-143.48***
(34.655)

1355.4
(912.19)

1564.8*
(936.50)

1288.3
(951.43)

1417.0
(970.23)

2483.8***
(285.30)

SO * DCG Constant

-10.478**
(4.1201)

SO

-10.320***
(3.0156)

DIVRATE FEMHEAD

M2

WAGE

-2.4860
(4.3165)

UMP

-8.8172***
(3.2159)

POP

M1

YEARS

Pp

Pa

Table III.2 The Baseline Supply Function of Conventional Crime and Further Specifications to Capture the Trade-Offs

74.6%

73.3%

72.5%

71.3%

70.6%

67.6%

63.1%

adj. R2†
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Therefore, Kim and Kim conclude that the opportunity cost of the
disproportionate focus on prosecuting regulatory crimes is serious. They also
add that this opportunity cost measured so far indicates the negative
externality imposed exclusively on the occurrence of C at the margin. The
entire opportunity cost can increase substantially if it includes additional
resources used for prosecuting C r and for subsequently punishing the
regulatory criminals, or any other harmful effects on the future economic
activities. Therefore, they urge policy makers to pay close attention to the
various trade-offs that inevitably occur in allocating law enforcement
resources.28

28 Refer to Kim and Kim (2013) for some policy implications as well as a limitation of the analysis.
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IV. Criminal Punishment and
Overcriminalization

1. Defining Crime and the Purpose of Criminal Punishment
Ever since Becker (1968), the purpose of criminal punishment has been
deterrence. However, as to defining crime, scholars usually accepted
exogeneity, abstractness, or even circularity at least for 15 years. 29 A few
started to ask the critical question, “Why do we need criminal punishment?”,
and continued to identify the proper domain for criminal law using different
criteria from those used before.
We synthesize law-and-economics theories on crime and punishment
developed by, for instance, Posner (1985), Shavell (1985; 1993), Kaplow and
Shavell (2002), Hylton (2005), and Bowles et al. (2008), and add some
suggestions to them. Starting from the distinct features of criminal
punishment, we discuss why criminal law exists. We show that tort law does
not play its function of internalization when there are problems of
‘incomplete compensation’ and ‘extended harm.’ We subsequently derive 10
types of harmful acts in order to derive the ‘crime line.’ The crime line is
believed to shed beneficial insights for thinking about overcriminalization
(OCR).
The essence is to ask “what would permit the state to punish anyone for
anything?” (Husak, 2008, p. vii). The traditional legal philosophy submits
that there are two distinct features in comparison with civil penalties
(Fletcher, 2007; Robinson, 2008; Husak, 2008, etc.). First, crime is an act

29 In earlier days economists seemed to assume that ‘crime = acts subject to punishment’ (i.e., circularity)
or that ‘crime = harmful acts’ (i.e., abstractness). Or, “the standard economic treatment does not define crime
any more rigorously than as a socially harmful event whose classification as a crime is taken as a given.” (Parker,
1993, p. 744, emphasis added). The definition of crime has hardly been discussed.
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with ‘intention’ or ‘mens rea.’ 30 Second, the harm caused by crime has
‘blameworthiness’ by the community, i.e., a nature of being ‘public.’ These
two elements constitute the extent of ‘culpability.’
However, we emphasize that defining crime ought to be related to the
purpose of criminal punishment. To make short the controversies in legal
philosophy for so long, there have been two major purposes: ‘retribution’ and
‘deterrence.’31 In contrast, the economic approach has focused on maximizing
social welfare just as in many other topics. This focus has made deterrence a
primary of criminal punishment. It is, thus, a good starting point to think why
a certain group of harmful act cannot be properly deterred by tort law. The
research has started since the mid-1980s such as Posner (1985), Shavell (1985;
1993), Klevorick (1985), and Friedman (2000).
The definition of crime (‘crime=x’) hardly broke onto the stage all of
sudden. The concept of tort was very broad as Landes and Posner (1987)
claimed; tort was the entire set of tortious acts. Given this background, it
follows that the comparative advantages of punishment (vs. liability) might
have been the critical reasons.
They can be summarized in three folds. The first obstacle is ‘intention or
mens rea.’ It is well known that Cooter and Ulen (2008, p. 487) distinguish
the state of actor’s mind into 5 stages (careless, negligence, reckless,
intentional, and cruel), and argue that the last two belong to criminal
punishment. Bowles et al. (2008, p. 392, p. 399) and Svatikova (2009, p. 5)
also used the concepts of gradation and range, respectively.32
The second hurdle is ‘incomplete compensation.’ In the case of burglary,
for example, a victim may be compensated for material harm when the
30 It seems that, in legal or criminology literature, the two terminologies are not always treated identically.
For example, while mens rea (guilty mind) referred to mainly a mental element when an act was made,
many modern penal codes have created ‘levels of mens rea’ which depend on the various surrounding
elements of the crime to imply ‘modes of culpability’ (http://en.wikipedia.org/wiki/Mens_rea).
Nevertheless, for convenience, we use intention and mens rea interchangeably and leave the term,
culpability, to indicate how much the act should be punished.
31 Meanwhile, from about the mid-19th century, the so-called ‘preventive theory’ gained popularity. As a
result, incapacitation and rehabilitation were important components in the criminal justice policy of
many countries. However, around the 1960, the theory handed over its dominant position (in the legal
scholarship) to deterrence and subsequently to retributivism at least in common law countries.
32 Parker (1993) defined mens rea as ‘actor’s self-characterizing information cost’ regarding whether the act
in question is a crime. With the small cost mens rea gets greater. This definition is intriguing because of
a possibility for mens rea to become a continuous variable. With high mens rea, tort law based on
negligence cannot function properly.
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injurer gets caught. Yet, it is virtually impossible to get compensated for
mental suffering. The pecuniary value of loss of a sense of security can be
very high, but it is very hard to calculate through tort litigation. The same
logic applies to robbery or rape. In the presence of incomplete compensation,
tort law cannot perform the role of internalization.33
The third element is ‘extended harm.’ Robbery or murder affects
neighbors. News about them sometimes spreads out into larger areas and
adversely affect people there, if not directly. Tort law is unable to handle
these externalities and thus some other mechanism is necessary. Note
interestingly that traditional legal theory has recognized this dilemma with
the terminology of ‘public harm.’ (However, legal scholars tend to emphasize
the publicness of blameworthiness rather than the aggravated size of harm.)
Moreover, tort law becomes more inappropriate particularly in the presence
of the problems of liability-escaping and asset insufficiency. This is a
significantly different claim from the traditional legal theory.34
Note that neither incomplete compensation nor extended harm readily
justifies criminal punishment. Although civil litigation based on tort law
does not work, administrative (either monetary or nonmonetary) penalty
might still do the job of overcoming either obstacle. Therefore, the final
question regarding the necessity of punishment rests on the total harm,
which consists of direct harm and extended harm. Only if the total harm of
a certain act is regarded as being huge, criminal punishment should step in
order to deter the act outright.
It has been well established since Coase (1960) and Calabresi and Melamed
(1972) that, in the presence of low transaction costs, the property rule is
superior to the liability rule. Posner (1985) claims that the society should
encourage voluntary trades when transaction costs are low, and that many

33 Incomplete compensation along with mens rea can explain many types of crime these days. However, its
explanatory power appears to be not as great, especially for some crimes. One example is white-collar
crime such as those stipulated in fair-trade~securities-transaction laws. Harm occurring from crime in
these laws is mostly pecuniary. Thus, there must an extra rationale for these categories to become crimes
such as extended harm in the text.
34 The argument of asset insufficiency (judgment-proof problem) has gained popularity especially since
Posner (1985) and Shavell (1985). It has sometimes has been featured, if rather casual, as the most critical
reason for the existence of criminal law. It is a powerful argument indeed, but does not appear to be the
most pivotal component in explaining criminal law. In reality, very rich people go to prison on the one
hand, and petty shoplifters are subject to criminal punishment in most jurisdictions on the other.
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crimes are just attempts to override market transactions. He regarded
punishment against these activities to be equivalent to a property rule. He
argues that any other method, such as tort litigation (i.e., a liability rule)
should be inferior in these situations. (Judges also are never superior to the
victim in calculating the value of the property taken.) Thus, the earlier
discussion regarding punishing the extended harm can be understood as a
society’s efficient remedial choice. It would protect better the society’s
intention to encourage voluntary trades.35

2. Culpability and Criminalizing Harmful Activities: A
Synthesis of Law-and-Economics Perspectives
Suppose the following functional relationship. The domain of crime is a
function of two variables, i.e., ‘purpose of punishment’ and ‘culpability.’ The
former is deterrence. The latter is a function of a few factors based on the
law-and-economics discussions so far as summarized in 4 propositions (P1
~ P4).

2.1. P1: Basic Principles Concerning the Objects of Punishment
Criminal punishment becomes an appropriate deterrent when an intended
act causes two hurdles, which the tort law cannot overcome, incomplete
compensation and extended harm. Thus, as the most basic proposition, an
act becomes a crime only when the size of ‘culpability’ exceeds a certain
threshold. Culpability is determined by all factors discussed so far. Below we
distinguish harmful acts into about 10 meaningfully different groups and
determine their culpability, as illustrated in Figure IV.1.

2.2 P2: Determinants of Culpability
Culpability is determined by mens rea and total harm. Total harm is

35 As to this particular paragraph, we find similar arguments (or spirits), from a broad perspective, in
Klevorick (1985), Kaplow and Shavell (2002), and Hylton (2005).

Overcriminalization in Korea

64

composed of ‘direct (i.e., compensable or noncompensable) harm’ and
‘extended harm.’ Direct harm can also be actual or expected, as indicated in
the Y-axis of Figure IV.1. As an act is located more in the north-eastern
direction, its culpability will increase. Then, we might be able to derive a
crime line which determines the domain of the crime. In the case where the
magnitude of the extended harm is considered great, we have the case shaded
( ) as in groups a, b, and f. Obviously, the shade will increase the
culpability.
P2-1: When Both Total Harm and Mens Rea Are (Extremely) Huge
A good example is group a, which has been expressed shaded, because its
extended harm seems to be high. In fact, many research papers dealt with
these acts in which readers easily accepted them as crimes. Also, group a',
despite high mens rea and extended harm, represent acts with slightly lower
direct harm such as fraud.
P2-2: Punishment of Attempts
Penal codes usually include uncompleted attempts. Their mens rea is
obvious. Direct harm can be either large or small for attempts depending on
the attempted act, which is represented by a vertically long circle, group b.
But why punish an act with low direct harm, for example, when a criminal’s
shot goes by a target completely? The answer is its large extended harm.
Therefore, the attempt lies above the crime line.36
P2-3: High Mens Rea and Low Direct Harm
There are acts with low harm, whether it is direct or extended. Group h is
off the crime line. 37 Yet, there are some that impose extended harm
substantially. Group f includes simple assault, petty theft, and other
victimless crimes. Shoplifting is subject to criminal punishment because it
undermines greatly a society’s important norm to encourage voluntary trades

36 The stylized interpretation of their punishment lies in a highly probabilistic relationship with the
completed ones and the consequent deterrence power (Posner, 1985; Shavell, 1985, 1990).
37 There have been many controversies about criminalizing a subset of group h, in particular, for some
victimless crimes. They are legislated crimes and have become a source of OCR.
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under low transaction costs. Hence, group f has been shaded.38
P2-4: High Direct Harm and Low Mens Rea

Most accidents should be controlled by tort law as indicated in group g.
Complete prohibition by punishment deter excessively the activities with
positive net benefits on average. However, there exists a group of accidents
causing huge direct harm that result from “a gross deviation from the standard
of conduct that a law-abiding person would observe.”39 As indicated in group
c, these acts tend to impose such huge harm with gross negligence which
then can be regarded as a proxy of intention after all. Yet, it appears that too
many acts have been included in group c under the pretext of ‘strict liability
crime’ in the 20th century as explained below.
P2-5: Efforts to Hide after an Accident
If someone tries to hide harm after an accident, the act is subject to
punishment. Efforts to hide rather than to minimize usually increase harm
substantially. To be certain, the act satisfies mens rea and is indicated in
group e.

2.3 P3: Criminal Punishment for Acts Whose Harm Has Not Occurred
All groups subject to punishment (i.e., a, a', b, c, e, and f) in P2 are
common in that harm has occurred. However, the first proposition, P1,
provides a useful guideline for a conduct whose harm has yet to occur.
Violations of numerous regulations may not cause actual harm, but, for a
certain group of violations, the same logic of the ‘gross deviation’ is
mentioned in explaining group c. DUI is a representative example of group
d which is expressed as a dotted circle ( ).

38 Some economists might argue that the problem of escaping liability (and consequently asset insufficiency)
is the main reason for criminalizing group f. However, upon thinking about simple assault or shoplifting,
we again believe that the argument based on extended harm is more convincing.
39 For instance, Model Penal Code §2.02(2)(c) of the US belongs to c. Or, ‘indifference toward the welfare
of others’ in Hylton (2005, p. 183) and ‘some sort of fault which is not mental’ in LaFave (2010, p. 253)
can be applied to this group.
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2.4 P4: Criminalization Based on Asset Insufficiency
P4-1: Most Harmful Acts Are Not Crime
Group i in Figure IV.1 includes a vast amount of harmful activities subject
to civil penalties. Group j also represents most of the regulatory violations
sanctioned by (monetary or nonmonetary) administrative penalties.
P4-2: Criminalization Based on Asset Insufficiency
The problems of liability-escaping and (the resulting) asset insufficiency
may force part of group I to be criminalized although actual harm is low. A
similar argument can be applied to group j. This logic is economically clear
if proper internalization is to be pursued. These two groups are indicated as
two subsets, ia and ja, respectively.40
Let us summarize the discussion. First, criminal punishment is the
strongest penalty, which is ‘not indifferent’ to other government penalties. It
also has scarcity, for example, the stigma effect as in Galbiati and Garoupa
(2007). Second, the purpose lies in deterrence rather than internalization.
Thus, only a group of acts, with mens rea, which almost surely have negative
net social benefits should be criminalized. Otherwise, there would be the risk
of OCR.

3. Overcriminalization: Definition and Causes
Overcriminalization (OCR) is the situation when criminal punishment is
used for acts which can be more properly controlled by alternative penalties.
In economic terminology, it is defined as a phenomenon in which the
marginal social cost of an additional penal clause exceeds the marginal
benefit.
Criminal punishment again can be an important asset. People have
incentives to use it as it is an effective device to create economic rents. It is
well imagined that special interest groups make competitive efforts to
capture them. Specifically, they endeavor to criminalize newly the acts which
40 However, we intend to note that nonmonetary administrative penalties can well be an alternative.
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used to be regarded as legal or controlled by civil penalties, or to increase the
severity for ones already criminalized. Meanwhile, being equipped by stricter
legal back-ups, law enforcement agencies have more discretionary power. Too
much discretion then provides the cause for corruption as history tells.
Figure IV.1 Culpability and the Crime Line by Properties of Harmful Activities
Direct Harm
(Actual/Expected)

Culpability

Crime Line

d
drunk
driving

g
indistrial
accident

a
murder

a'

ja

fraud

j
ia

all regulation
violations

c
toxic
spill

b
e
hit attempted
rape
-andrun
f
simple
assault

i
all civil
disputes

h
contempts
in public
Mens Rea

Note: · harm occurred, harm not occurred,
huge extended harm ․ Kim (2012, p. 140)
a: acts causing extremely huge direct and extended harm with high mens rea (robbery, rape, kidnapping, treason,
etc.)
a': acts causing huge direct and extended harm with high mens rea (fraud, embezzlement, etc.)
b: attempt of acts in a
c: acts causing huge direct harm by gross deviation from standard precaution (killing during overspeed driving,
receiving stolen goods by gross negligence, accidental homicide, etc.)
d: regulation violations causing huge expected harm by gross deviation from standard precaution (possession of
combustible substance while welding an oil pipe, etc)
e: acts causing huge direct harm through efforts to conceal after accidents (run-away after accidental fire, etc.)
f: acts causing small direct harm but huge extended harm with high mens rea (petty theft, housebreaking,
fabrication of the official documents, animal abuse, some victimless crime, etc.)
g: accidents causing huge direct harm with no mens rea (killing triggered by natural disaster, etc.)
h: acts causing small direct harm with high mens rea (meal intake in public transportation, burp, slight
disturbance, scribble, etc.)
i: all civil disputes (default of contracts, torts, nuisances, etc.)
j: regulation violations causing direct harm potentially or actually
ia: acts in i with low probability of litigation
ja: acts in j with low probability of detection
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Ordinary citizens in overcriminalized societies feel insecure about their
acts, bearing resentment toward the legal system. As well summarized by
Kadish (1987, p. 37), the problem of OCR is so serious that many crimes
should be decriminalized. Ashworth (2008, p. 417) also asserts that criminal
punishment must be confined to the ‘last resort or back-stop.’ Specifically,
we believe that the harmful effects are at least three-fold as will be elaborated
more later.
One can think of various causes of OCR.41 We particularly highlight the
proposition that the pervasiveness of regulations has close causal relationship.
Government regulations and criminal punishment for some of them (e.g.,
group ja) are justified in modern times, as shown theoretically in Shavell
(1984a; 1984b). However, excessive punishment in an indiscriminate fashion
would result in OCR and trigger unintended consequences. This has been
the case in many countries in the 20th century. Coffee (1991) termed this as
‘overreliance on criminal punishment’ and Ogus (1994) provides extensive
examples of several countries. It is again worthwhile not to forget the
reminder by Galligan (2007, p. 231) that as long as manufacturing and
employment are legal, pollution control and safety regulations should be
limited to the level at which such legal activities themselves are not
discouraged.
Kadish (1987, pp. 49-51) focused more on the law-making process to
explain reasons for abusing punishment. The point is that legislators were
seriously downplaying scrutiny on culpability or fault requirement. Also, the
judiciary did not allow as much opportunity for the prosecuted to protest
their innocence. This judicial attitude would be justified as long as the
marginal benefit of speeding the criminal process was clearly greater than its
marginal cost. However, Kadish was strongly opposed to this possibility.42
Certainly, from the public choice perspective, politicians must have
contributed to this. Faced with competing demands of legislation, they will
41 For instance, Ashworth (2008, pp. 413-418) focuses on the change in the object of punishment: the
object changed from ‘wrongdoing that is serious enough to justify punishment’ to ‘conduct and omission
that can to lead to risk or danger.’ He suggests that preparatory crimes, offenses of possession, and
endangerment crimes all belong to this change.
42 Despite the discussions regarding problems stemming from the nexus of ‘regulation ⇒ criminal
punishment ⇒ OCR’ for several decades, criticism still continues in the 21st century. For example, Luna
(2005, p. 712) emphasizes the explosion of criminal punishment in more than 4,000 types of regulatory
violations considering only federal laws in the US.
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accommodate the request of more influential groups at the margin. Such
groups can ask for punishment of acts against their social preferences or
norms. If a powerful business association wants to maintain a status quo in
the domestic market, politicians might provide import regulations.
Naturally, smuggling will be under its way. The surest method to prevent
smuggling is to criminalize it. This reasoning readily applies to bureaucrats
in charge of enforcing laws as they also constitute an interest group. It has
been a cohesive coalition in Korea (Cho and Kim, 2001). As punishment
levels go up, the value of discretion increases regarding whether and how
much to enforce. That is not a bad thing to them after all. When the
discretionary power gets out of line too much, we call it corruption.43

4. Types and Consequences of Overcriminalization
4.1 Three Types of Overcriminalization
Base on the discussions on the domain of crime summarized in Figure
IV.1, we attempt to describe 3 types of OCR. Type I is characterized by the
‘expansion of strict liability crime.’ Strict liability as well as negligence
traditionally belonged to tort law. From the mid-1990s in the US and the
UK, some of the accidents began to be legislated as crime (Chelius, 1976, p.
298).44 If an act is judged as a gross deviation from the standard precaution,
it can be subject to punishment according to group c in Figure IV.1.
Nevertheless, even if direct harm is realized at a very high level, it is proper
to regard most accidents to be included in group g. Thus, abuse of the logic
underlying group c toward the acts in group g will be OCR by definition,

43 More analyses on OCR are necessary in Korea especially from this public choice perspective focusing on
different branches or agencies of the government sector. The theoretical framework laid out is Stuntz
(2001) will be beneficial although it concentrated on the US government.
44 ‘Regina v. Woodrow (15 M&W, 404, 1846)’ is generally considered as the first court case that decided on
strict liability crimes (Sayre, 1933, pp. 58-59). Many expressed concerns from both jurisprudence and
economics (Wasserstrom, 1960; Epstein, 1973; Shavell, 1980, etc.). In particular, Wasserstrom (1960,
p. 739) critically distinguished between internalization and deterrence. Criticisms steadily followed. Hall
(2005, p. 304) concluded that it was anathema against the goal of criminal law. More recently, Spencer
(2009, p. 265) downplays the decision in ‘R v. Chargot Ltd. and Others (UKHL 73, 2009)’ by stating
that punishment was given just because they needed someone to blame.
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making swollen the upper part of the crime line as depicted in Figure IV.2.
Type II is to ‘overly introduce criminal charges to regulatory violations.’
The 20th century witnessed a rage of regulatory crimes. 45 Type II is
characterized as expansion of groups ia and ja in terms of Figure IV.1. This is
the ‘overreliance on criminal penalties’ termed by Coffee (1991, p. 237),
making swollen the middle part of the crime line. It is worth noting that
much of Type II was due to ambiguity in regulatory clauses itself, which
naturally renders it problematic to impose criminal sanctions (Kadish, 1963,
pp. 427-428). His prescription is still essential: the criteria for punishment
should be defined first, and then the legislators should ask whether a
particular violation fits them. Similarly, Luna (2005, p. 716) argues that
Figure IV.2 Three Types of Overcriminalization
Direct Harm
(Actual/Expected)

Swollen Crime Line due to Overcriminalization

TypeⅠ
g

Overcriminalization
TypeⅡ
j

TypeⅢ
Optimal
Crime Line

i
h
Mens Rea
Note)
: Swollen Crime Line due to Overcriminalization
I: ‘expanding strict liability crime’
II: ‘overly introducing criminal charges to regulatory violations’
III: ‘criminalizing petty harms and different preferences often for political reasons’

45 For instance, Babbitt et al. (2004) list the swelling number of penal codes for environmental regulations
governed by the Environmental Protection Agency. Also in Europe, criminal punishment became
prevalent through the EU directive 2008/99/EC (Goeschl and J?rgens, in press).
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over-enlargement in the size of criminals resulted not from too many crimes
but from making too many of them, particularly, regulatory crimes, and
thus, guidelines for punishment should be established first. In fact, this is
why we first discussed such criteria and guidelines in the earlier subsections.
Type III is characterized by the ‘criminalizing petty harms and different
preferences.’ Kadish (1987, p. 21) recalls that this phenomenon, in the case
of the US, started in full force after the 1962 revision of the Model Penal
Code. Luna (2003, p. 14) described Type III as the invasion in the ‘zone of
personal liberty’ and listed many cases. Similar cases are being observed these
days.46 In terms of Figure IV.1, group f, despite petty direct harm, is above
the crime line only because the extended harm is regarded as huge. Type III
thus refers to an over-expansion of the logic pertinent to group h. In
particular, several victimless crimes have been controversial primarily because
political interests are often involved.47 Another reason for controversy is on
its effectiveness (Kadish, 1987, pp. 24-25). We admit that the case of
victimless crimes in Type III is sometimes a complicated matter since the
preferences of the majority voters would naturally affect the legislative
processes. Therefore, scrutiny on legislative intention vs. constitutional
rights seems highly imperative especially at the judiciary. In addition, even
if a victimless act is judged to be undesirable, we still can think about
alternative sanctions such as administrative penalties.48

4.2 Undesirable Consequences
We believe that the harmful effects are at least three-fold. The first is
production of too many ex-convicts weakening the intended desirable
functions of criminal punishment. One out of five citizens is an ex-convict
in Korea as of 2010, and the growth of the stock is relatively faster in an
international standard. As Husak (2008, pp. 11-12) summarized, under this
circumstance, the intended function of criminal punishment is weakened
46 “Writing ‘I love my friends Abby and Faith’ Gets 12 Year-Old Handcuffs”, Wall Street Journal, 2010.2.5; “‘My
Tram Experience’ Is Shocking ? But Should It Be Cause for Arrest?”, The Guardian, 2011.11.29.
47 Refer, among others, Harcourt (1999, p. 113) and Luna (2003, p. 16; 2005, p. 720). A stronger argument
is the one raised by Junker (1972, p. 699): “private morality and immorality … is not the law’s business.”
48 At present, §1 of the Misdemeanor Punishment Act includes 54 categories of petty crimes such as
urinating on the street. Alternative penalties, such as surcharge, are believed to be effective deterrents.

Overcriminalization in Korea

72

(e.g., “Stigma, however, is a scarce resource that dissipates quickly.”) In general,
people tend to think little of laws.
The second is distortion in the incentives of law enforcers usually
associated with their discretion. Distortion can take place in both ways: overor under-punishment. Over-punishment takes place when, for example, a
regulatory agency wants to abuse its enforcement power, either from the
enforcers’ genuine belief or from an incentive to create rents. Note that
overcriminalizing legislation itself is not a sufficient condition for the actual
over-punishment. In this regard, the enforcers’ incentives matter. 49
Especially, in countries where the rule of law is not property established, such
discretionary power usually results in corruption. The related argument
made by Benson (1988, p. 80) from the perspective of property rights has a
high explanatory power for what has gone under way due to this discretionary
power of bureaucrats.50
The third is inefficiency in allocating enforcement resources, an example
of which was shown in Section III. The observation is related to the
aforementioned second problem, but is more strictly emphasizing the
scarcity of the resources and particularly the ‘worsening trade-off from the
reallocation.’ First of all, allocation of resources to overcriminalized acts is by
definition socially inefficient. Second, under a congested criminal justice
system, there is a higher likelihood that resource allocation does not follow
the pricing rule, i.e., the priority principle derived by social harm of each
crime category. Instead, resources tend to be assigned to areas that politicians
and law enforcers, rather than a social planner, prefer. They can do it more
easily as there are more criminals now to arrest or prosecute. However, crime
rates will go up eventually in areas where resources have been driven away
and thus deterrence will weaken. In conclusion, the problem of trade-off

49 In terms of actually enforcing overcriminalized laws, the roles of police and prosecutors seem to have
been greater than that of courts according to our limited survey (Benson et al., 1992, 1994; O’Neil, 2003;
Ashworth and Redmayne, 2005; Dubber, 2005; Brown, 2009, etc.). Further, law enforcers sometimes
lobby actively for legislating more criminal clauses (Benson, 2002; Stuntz, 2001, 2004, etc.). Refer to
Section III for general incentives among prosecutors.
50 On the other hand, there exists a possibility of under-punishment as well (Stacy and Dayton, 1997;
Brown, 2001; Natapoff, 2006, etc.), which is also related to the incentives of enforcers. Given that there
are so many criminals to punish by law, they can exercise the discretion in a way to minimize their work
load or potential risks following their enforcement, consequently causing under-punishing serious crimes.
In fact, this is closely related with the third effect to be explained below.
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worsens as the criminal justice system becomes congested.51 In this regard,
more empirical investigations similar to the one in Section III should be
undertaken in Korea in the near future.

51 Refer, among others, to Benson et al. (1992; 1998) and Corman and Mocan (2000) for this trade-off in
reallocation of enforcement resources. More recently, Stuntz (2006, p. 782) claimed, in retrospect, that
OCR caused overfunding of prisons and underfunding of everything else.
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V. Punishing Antitrust Violations in
Korea: A Case Study

1. Korean Fair Trade Act and Penal Provisions
1.1 Korean Fair Trade Act: An Overview
The ‘Korean Monopoly Regulations and Fair Trade Act (KFTA)’ was
introduced in 1980 and has been revised 20 times so far. Based on KFTA,
the ‘Korea Fair Trade Commission (KFTC)’ imposes 9 different penalties
such as accusation (for prosecution), administrative surcharge, or corrective
action order. This paper focuses on the first two, which are regarded as the
most severe. Table V.1 summarizes the types of violations, penal and
surcharge provisions, and how to calculate surcharges, etc. KFTA stipulates
8 types of violations: i.e., from ‘Abuse of Market Dominance (AMD)’ in
Chapter 2 to ‘Conclusion of Unfair International Agreements (CUIA)’ in
Chapter 8. KFTA stipulates punishment for all 8 types of violation.
Moreover, KFTC can impose surcharges for the 7 types except for
‘Combination of Enterprises (CE).’52
All regulatory clauses related to the 8 types of violations, using the crime
line figure in Section IV, are expressed as in Figure V.1. (Of course, their
exact locations are being only roughly made at this moment.) It is striking
that virtually all clauses are above the crime line except for a few clauses on
‘Concentration of Economic Power (CEP)’ and CE. The question is whether
52 If KFTC decides to impose a surcharge, it calculates the proper amount following ‘KFTA (§55-3.①)’
and the ‘Announcement on Detailed Standards for Imposing Surcharge (AIS).’ If it decides to pursue
accusation for punishment, the ‘Criteria for Imposing Accusation (CIA)’ is the major guideline. It is a
rather unique phenomenon that, in order to prevent abuse of accusation and to facilitate its expertise,
the ‘exclusive right to accuse (§71.①)’ was given to KFTC. Nevertheless, this exclusive right has created
many controversies (Kim and Chun, 2011, pp. 187-188).
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the current crime line has been appropriately drawn. The main purpose here
is to investigate this question empirically.
Figure V.1 shows a big contrast of KFTA with the cases of the US or EU,
Table V.1 Type of Violations in KFTA: Penal and Surcharge Provisions
No

Type of
Violationsa)

1

Abuse of
Market
Dominance
(AMD; §3-2)

§66.①

2.5

§6

affected
commerce

2

Combination of
Enterprisesc)
(CE; §7.①)

§66.①

-

-

-

§66.①

2.7

§17

§66.①

2.5

§22

3

4

Concentration
of Economic
Powerd)
(CEP)
Improper
Concerted
Practices
(ICP; §19.①)

Prohibited
Activities of
5
Enterprisers
Organizationse)
(PAEO; §26.①)

Penal
Accusation Surcharge Basis of Basic
Provisionsb) Point Provisions Surcharge

§66.①

2.7

6

Unfair Trade
Practices
(UTP; §23.①)

§67

2.7

7

Resale Price
Maintenance
(RPM; §29.①)

§67

2.7

Conclusion
of Unfair
8 International
Agreements
(CUIA; §32.①)

§67

2.7

§28

Calculation of Basic Surcharge
equal to not more than 3% of the
sales turnover (in the absence of sales
turnover, not more than $1 million)
-

more than 10% of the designated
money value not
for violation of each
of violation amount
provision
affected
commerce

not more than 10% of the sales
turnover (in the absence of sales
turnover not more than $2 million)

• not more than $0.5 million for
enterprisers organizations
not more than 5% of the sales
yearly budget • turnover
(in the absence of sales
turnover, not more than $0.5
million for enterprisers participants)

§24-2

affected
commerce

not more than 2% (5% in case the
provisions of subparagraph (7) are
violated) of the sales turnover (in the
absence of sales turnover, not more
than $2 million)

§31-2

affected
commerce

not more than 2% of the sales
turnover (in the absence of sales
turnover, not more than $0.5 million)

§34-2

affected
commerce

• not more than US $ 0.5 million for
enterprisers organizations
• not more than 2% of the sales
turnover (in the absence of sales
turnover, not more than US $ 0.5
million for enterprisers participants)

Note) · This table is based on KFTA revised in 2010.
a) Corrective action order can also be imposed to all 8 types. (If it is not complied, criminal punishment is imposed
by §67.(6).)
b) Both a jail term and a fine of §66.① as referred to in §66.② may be imposed concurrently.
c) KFTC does not impose a surcharge on CE violators, but it may impose compulsory performance money on a
violator who fails to comply corrective action order within the specified period.
d) CEP includes ‘Restrictions on the Holding Company (§8-2.②~⑤),’ ‘Prohibition on Cross-Shareholding (§9),’
‘Prohibition on Debt Guarantees of Affiliate Company (§10-2.①),’ and ‘Limitation on the Voting Rights of a
Financial or Insurance Company (§11),’ etc. Surcharges can be imposed on the first three.
e) Violators of §26.①.(1) and §26.①.(2)~(5) are punished by §66.① and §67, respectively.
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which are known to have made great influences on KFTA. For example, civil
and criminal cases by DOJ are handled by the Sherman Act and Clayton Act
whereas only civil cases are dealt with in FTC by the Clayton Act and the
Federal Trade Commission Act. America is well known to be a country where
criminal punishment is most prevalent (Hammond, 2010). However, although
punishment can be made only for Sections 1 and 2 of the Sherman Act, the
focus of criminal prosecution continues to be limited to naked restraints such
as price fixing or bid-rigging (Blair and Durrance, 2008, p. 645).
Figure V.1 Regulatory Clauses Related to All 8 Types of Violations in KFTA
Direct Harm
(Actual/Expected)

[19-①]d)

[7-①]b)
[8-3]c)
[8-2-①~⑤]c)
[29-①]g)
[15]e)

[32-①]h)

[8]e)

[26-①]f)

[10-2-①]e)

[9]e)
[23-①]e)
[13-①,②]e)

[14-④,⑤]e)

[12-①,⑥,⑦]b)
[11-2]e)

[11]c)

[8-2-⑦]e)
[50-①]i)

[11-3]e)

[3-2]a)

[11-4]e)

[14-2-②]e)

[62]i)
Crime Line (currently)

Mens Rea
Note) · This figure is based on KFTA revised in 2010.
· a)~h) represent all types of violations of KFTA: a) AMD, b) CE, c) CEP, d) ICP, e) UTP, f) PAEO, g)
RPM, h) CUIA, i) Procedural violations.

1.2 Enforcement of the Korean Fair Trade Act
According to Statistical Yearbook of KFTC, there is an interesting
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observation about its decision of accusation for 10 years from 2003. For
example, the frequency of accusation associated with ICP (Improper
Concerted Practices) jumped to 5 in 2003 while its average had been less
than 0.5 before then. Specifically, for 10 years, the frequencies were 2 for
AMD (Abuse of Market Dominance), 2 for CEP (Concentration of
Economic Power), 43 for ICP (Improper Concerted Practices), 15 for PAEO
(Prohibited Activities of Enterprisers Organizations), and 7 for UTP (Unfair
Trade Practices). Thus, the total number of accusations was 69, which
constituted only 2.4% of the KFTC’s total deliberations, ordering more
serious penalties than corrective action order.
KFTC might well argue that KFTA has been operated as in the US and
EU in the sense that KFTA does not actually penalize other violations except
ICP; hence, KFTA does not really rely on punishment. However, we do not
share with this argument. “They can punish” is one thing and “they are not
actually doing it” is another. The existence of the penal clause alone affects
the incentives of citizens as well as law enforcers. Also, it can follow that
KFTC has been too lenient. In contrast, if KFTC correctly decided during
its deliberation, it must seriously think about repealing other criminal
clauses, except those for ICP. The total number of accusations without ICP
is less than 1%, which suggests a possibility of KFTA having been
overcriminalized.
Several commentators in Korea have expressed their opposition to these
criminal provisions: First, they are not actually being used as mentioned
above. Second, most violations of KFTA (except ICP) are not substantially
blameworthy. However, we claim that neither of these arguments is a
sufficient condition for decriminalization. As to the first, one can criticize
that KFTC has under-enforced KFTA. For the second, one might oppositely
argue that there is high blameworthiness in AMD, price fixing under PAEO,
or unfair supportive activities under CEP harming other shareholders’
interests.
Therefore, the point appears to be their culpability that is determined by
‘harm’ and ‘mens rea.’ It will then be very useful if we can examine these two
components by using the cases that KFTC has actually enforced. We now
turn to this task.
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2. Measuring Culpability
2.1 Proxy for Harm
The biggest problem for the empirical analysis is how to measure harm and
mens rea. Many researchers have tried to measure harm. One of the
complicated ways was to calculate the deadweight loss. However, this task is
not easy. The bigger hurdle was that our task is not concerned with a specific
case but with each type of violation. (It was impossible to calculate
deadweight losses of about 13,000 cases that KFTC has enforced.) Thus, the
average-harm concept was more critical.
Three observations were notable. First, a ‘percentage of affected commerce
(AC × x%)’ has been used as a harm proxy in the US and OECD nations
when calculating (civil) fines. Second, according to KFTA which has been
influenced by competitions laws of the US and OECD, this AC × x% rule
is used to calculate the ‘basic surcharge’ (equivalent to civil fine). Third,
KFTC has imposed surcharges on more than 100 cases, on average, in the
2000s, which warrants sufficient observations.
Let us examine the case of the US in more detail. The US Sentencing
Guideline (USSG) punishes only horizontal restraints. 53 Also, USSG
§2R1.1(d)(1) stipulates that courts, in determining base fines, “use 20 percent
of the volume of affected commerce .... to avoid the time and expense.” Although
the average gain from price-fixing is 10 percent, “because the loss from pricefixing exceeds the gain,” (USSG, Commentary. 3, bold added) subsection (d)
(1) provides that 20 percent of the volume of affected commerce is to be
used. Thus, the 10% can be understood as deadweight loss (Bolotova and
Connor, 2008, p. 5).54
Before its 1991 revision, USSG listed some factors to be considered for
determining base fines. Due to ambiguity in these factors DOJ started to use
the 20%-AC rule as a ‘simple reflection of the harm caused by the offense’
(Herron, 2002, p. 934). Note that, as explained more later, this process is

53 “There is no consensus, however, about the harmfulness of other types of antitrust offenses, which furthermore
are rarely prosecuted and may involve unsettled issues of law.” (USSG §2R1.1(d), Background, bold added).
54 Thus, this is consistent with the internalization argument by Posner (2001), Landes (1983), and Hylton
(2003), etc.
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very similar to the rationale of KFTC when it adopted the AC × x% rule in
2004, i.e., to make it more systematic and objective.
A similar background is found in OECD. When the OECD declared the
seriousness (e.g., misallocation of resources) of cartels, it also recognized the
difficulty of calculating harm because it includes not only wealth transfer but
also ‘other harmful economic effects’ (OECD, 2002, p. 6). The report then
highlighted the appropriateness of ‘unlawful gain’ as a proxy and offered the
AC × x% rule to calculate it.55
Finally, in Korea, KFTC is using the AC × x% rules to calculate basic
surcharges. The adoption in 2004 was initiated by the request of the National
Assembly and the Auditing Office to increase ‘transparency and objectivity’
of surcharge calculation, and by the KFTC’s own-claimed need to enhance
‘objectivity and predictability’ (KFTC, 2004, pp. 42-44). Although KFTC
did not explicitly express it as a ‘proxy for harm,’ it is reasonable to conclude
that KFTC took the same stance as that of OECD after all. 56 Then, we
conclude the following. The calculation of surcharges should be based on
harm, AC × x% is used as its proxy, and x% should be large enough to reflect
the ‘unlawful gain’ which includes ‘unjust enrichment’ and ‘social welfare
loss.’57

2.2 The Data
As for a proxy for harm, we use AC × x% as already discussed. Because

55 “The Competition community tends to focus on the unlawful gain ...., because it is the easiest to calculate.....
Calculating unlawful gain is also difficult, of course. In its simplest form it can be approximated by multiplying
the increase in price resulting from the cartel agreement (the ‘overcharge’) by the amount of turnover....”
(OECD, 2002, p. 6, bold added.) In fact, its member countries were actually using this rule then
(OECD, 2002, pp. 7-9). Although x% was varying across the 14 cases surveyed, the median was about
15~20% similar to the AC × 20% rule of the US. More recently, the same rule was used by Connor and
Miller (2009, p. 26) that analyzed the determinants of civil penalties within EC.
56 KFTC issued the ‘Announcement on Detailed Standards for Imposing Surcharge (AIS)’ in April 2004
and practiced the new rule. (This is an important reason as to why we collected data from 2005.) Then,
OECD, through a report for Korean Economy (2004, p. 158), pointed out that AC×5% of KFTA is
not sufficient for deterring ICP in Korea. Subsequently, agreeing on the recommendation from OECD
(and from WTO), KFTC raised the percentage to 10 % (KFTC, 2011, p. 367). Considering all these
taken together, the new rule in 2004 basically followed the underlying logic in the 2002 OECD report.
57 This view is shared by many Korean scholars such as Hong (2007, p. 147), Kwon et al. (2003, pp. 166167), Lee (2007, p. 146), Lee (2008, p. 65; 2010, p. 77), Hwang (2009, pp. 55-56), Kim (2010, pp.
842-843), Hwang (2011, p. 200).
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KFTA stipulates the imposition of base surcharges for almost all types of
violation as much as AC×x% , we collected all surcharge cases from 2005 to
2010. After taking care of the missing values, we acquired 940 cases. 58
Descriptive statistics for the variables of interest as identified in Kim et al.
(2010) are summarized in Table V.2.
The average of the final surcharge (Surcharge) during the sampling period
was about $2.7 mil. It was increasing every year (e.g., $16.6 mil in 2010).
The basic surcharge (Sur_Base) had an average of $5.7 mil, about twice that
of Surcharge. The affected commerce variable (Aff_- Commerce) had an
average of $399 mil. Note then that the actual (weighted) average of x% is
only 1.4%, much lower than in other countries. The observed number of
Aff_- Commerce was 400. As indicated in Table V.1, when Aff_- Commerce
is hard to get, the basic surcharge is calculated also by the money value of
violation for CEP or by the yearly budget for PAEO. As Kwon et al. (2003,
pp. 168-169) and Hong (2007, p. 141) argue, KFTC also seems to regard
them as alternative baselines. Including all these three, we create the Aff_
Table V.2 Definition of Variables and Descriptive Statistics (n=940)
Variable

Definition

No of
Cases

Mean
(S.D.)

Max

Min

Surcharge

amount of the final surcharge ($ mil)

940

2.74
(24.90)

668.95

0

Sur_Base

amount of the basic surcharge ($ mil)

921

5.74
(51.19)

1,427.21

0

Aff_
Commerce

amount of affected commerce ($ mil)

401

399.26
(1,692.57) 22,314.66 0.03

Aff_
Vio_Budget

amount of affected commerce, money value of
violation, or yearly budget ($ mil)

481

333.90
(1,551.74) 22,314.66 0.01

Type of Violations Dummy

940

Vio_
Type_Xa)

x = 1 : Abuse of Market Dominance (AMD)

30

0.032

1

0

x = 3 : Concentration of Economic Power (CEP)

10

0.011

1

0

x = 4 : Improper Concerted Practices (ICP)

176

0.187

1

0

x = 5 : Prohibited Activities of Enterprisers Organizations
(PAEO)

47

0.050

1

0

x = 6 : Unfair Trade Practices (UTP)

668

0.711

1

0

9

0.010

1

0

x = 7 : Resale Price Maintenance (RPM)

58 The number of surcharge cases is less than 100, but it rose to 264 in 2005. The total amount of surcharge
imposed reached $607 million in 2010. They are on the rise very recently.
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Variable

Definition

No of
Cases

Mean
(S.D.)

Max

Min

Duration

duration of violation (months)

927

17.5
(19.0)

177

0

Market_
Share

sum of market shares of the defendants (%)

208

71.5
(29.7)

100

2.4

No_Def

no of defendants (units)

940

33.4
(605.2)

18,243

1

Industry Dummy

940

y = B : mining and quarrying
y = C : manufacturing
y = D : electricity, gas, stream and water supply

Ind_y

Accusation
Actual_
Levy

Year_z

4

0.004

1

0

121

0.128

1

0

4

0.004

1

0

y = E : sewerage, waste management, materials recovery,
and environmental mediation

4

0.004

1

0

y = F : construction

32

0.034

1

0

y = G : wholesale and retail trade

38

0.040

1

0

y = H : transportation

10

0.011

1

0

y = I : accommodation and food service activities

2

0.002

1

0

y = J : information and communications

612

0.651

1

0

y = K : financial and insurance activities

24

0.026

1

0

y = L : real estate activities and renting and leasing

1

0.001

1

0

y = M : professional, scientific and technical activities

15

0.016

1

0

y = N : business facilities management and business
support services

7

0.007

1

0

y = P : education

8

0.009

1

0

y = Q : human health and social work activities

8

0.009

1

0

y = S : membership organization, repair and other
personal services

50

0.053

1

0

94

0.03

1

0

489

8.2
(15.8)

80

0.1

z = 2005 : membership organization, repair and other
personal services

264

0.28

1

0

z = 2006 : 1 if decision was made in 2006

161

0.17

1

0

z = 2007 : 1 if decision was made in 2007

309

0.33

1

0

z = 2008 : 1 if decision was made in 2008

81

0.09

1

0

z = 2009 : 1 if decision was made in 2009

60

0.06

1

0

z = 2010 : 1 if decision was made in 2010

65

0.07

1

0

1 if KFTC pursues criminal accusation and 0 otherwise
actual levy ratio for per case on average

Notice: · Sampling period: January 1, 2005 - December 21, 2010
a) x corresponds to the violation-type number in Table V.1.

Vio_Budget variable, which has now 481 observations, with an average of
$398 mil. The actual (weighted) average of x% was still 1.7% with Aff_Vio_
Budget.
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Improper
11.535†
④a) Concerted Practices (52.571)
‡
(ICP)

0.257†
(2.804)‡

Unfair Trade
Practices
(UTP)b)

⑤a)

⑥a)

4

0.336†
(3.787)‡

0.135†
(0.196)‡

29.564†
(118.997)‡

0.973†
(1.409)‡

12.073†
(45.641)‡

rank

14.274†
(20.124)‡
4

4

5

71.083†
(700.313)‡

0.348†
(0.519)‡

3

5

722.065†
1 (2,119.972)
‡ 2

3

2,754.065† 1
2 (4,756.145)
‡

$ mil

Aff_Vio_Budget

14.6†
(12.3)‡

19.5†
(21.4)‡

26.5†
(31.5)‡

15.2†
(15.0)‡

26.7†
(23.5)‡

months

5

3

2

4

1

rank

Duration

1.1†
(0.7)‡

629.2†
(2663.4)‡

6.0†
(4.9)‡

1.0†
(0.0)‡

1.1†
(0.4)‡

no

3

1

2

4

3

rank

No_Def c)

Note: · Sampling period: January 1, 2005 - December 21, 2010 . † and ‡ indicate the mean and the standard deviation, respectively.
a) The number corresponds to the violation-type number in Table V.1.
b) UTP includes RPM (§29).
c) ① and ⑥ are ranked the same.
d) It is the percentage of the stock value of the affiliated company in question to the defendant’s total asset value.

0.072†
(0.101)‡

Prohibited
Activities of
Enterprisers
Organizations
(PAEO)

5

3

0.486†
(0.708)‡

Concentration of
③a) Economic Power
(CEP)

1

12.227†
(49.994)‡

①a)

rank

$ mil

$ mil

rank

Sur_base

Surcharge

Abuse of Market
Dominance
(AMD)

Type of violations

5.4†
(15.6)‡

42.0†
(10.9)‡

4.2†
(2.0)‡

7.1†
(1.6)‡

1.4†
(0.6)‡

%

3

1

4

2

5

rank

Actual_Levy

Table V.3 Means and Ranks of the Main Variables Related to Surcharge across Types of Violations

32.0†
(26.8)‡

87.7†
(12.8)‡

81.6†
(21.7)‡

50.1†d)
(17.3)‡

72.4†
(25.2)‡

%

5

1

2

4

3

3

0

26

0

2

2

-

1

-

3

rank no rank

Market_Share Accusation

82

83

As shown in Table V.2, we were able to obtain only 6 types of violations:
AMD, CEP, ICP, PAEO, UTP, and RPM. (We include RPM to UTP as the
Statistical Yearbook of KFTC does, and additionally because there are only 9
observations.) Table V.3 summarizes, for each type, the variables to be
utilized later. Let us examine only Actual_Levy, the actual levy ratio for basic
surcharge. It ranges from 1.4% to 42%, but the weighted average is only
1.7% which is much lower than that in the US and OECD.
Basic surcharges are determined by AC multiplied by the ‘legal levy ratio’
(x%) across types of violations and is subsequently adjusted through 3 stages.
According to AIS IV.1, the ratio is varying, as shown in Table V.4, by the
significance of violation determined by the damage to competition rules,
effect on the market, damage to related consumers and enterprisers, existence
of unjust enrichment, etc. It is interesting to note that Actual_Levy is about
the median of the legal levy ratios for all types of violation.
Table V.4 Actual and Legal Levy Ratios (%) across Types of Violations
Prohibited
Abuse of Concentration Improper
Activities of
types of
of Economic Concerted Enterprisers
Market
violations Dominance
Practices Organizations
Power
(ICP)
(CEP)
(AMD)
(PAEO)

Unfair Trade
Practices
(UTP)

money
yearly budget affected value of
a)
<43>
commerce violation
<27>a)

affected
commerce

money value
of violation
<10>a)

affected
commerce

highly
significant
violation

2.3 ~ 3.0

10

7.0 ~ 10.0

70

1.6 ~ 2.0

80

highly
significant
violation

1.5 ~ 2.3

8

3.0 ~ 7.0

40

0.8 ~ 1.6

50

weakly
significant
violation

0.3 ~ 1.5

5

0.5 ~ 3.0

10

0.1 ~ 0.8

20

Average of
(Actual_Levy)

1.4†
(0.6)‡

7.1†
(1.6)‡

4.2†
(2.0)‡

42.0†
(10.9)‡

0.9†
(0.2)‡

51.2†
(20.8)‡

degree
of violation

Note: · This table is based on ‘Announcement on Detailed Standards for Imposing Surcharge (AIS).’
· † and ‡ indicate the mean and the standard deviation, respectively.
a) < > indicates the number of cases that used the alternative criterion.
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2.3 Proxies for Social Harm and Mens Rea
We now undertake a task of locating each type of violation as in Figure
IV.1 with the two axes of ‘direct (actual/expected) harm’ and ‘mens rea.’ As
for the former, we use the basic surcharge determined based on AC. Thus, it
is a proxy for harm actually assessed by KFTC. In contrast, it is hard to find
a proxy for mens rea. We could not find any preceding study in this regard,
which led us to explore the following method.
Section 2 of the ‘Criteria for Imposing Accusation (CIA)’ demands that
“KFTC, in principle, shall lay an accusation if the motive of violation is
intentional.” Specifically, a case is accused to the prosecutors’ office if its
‘actual violation point’ exceeds the corresponding ‘accusation point.’ First,
the lower the accusation point (ranging from 2.5 to 2.7 as listed in Table
V.1), the higher is the likelihood to be accused. Second, the actual violation
point regarded as a measure of its significance is determined by 5 to 6
assessing factors for each type of violation (The Attached Tables 1 to 5 of
CIA). We find that two factors, in particular, are closely associated with mens
rea. Indeed, we infer that legislators probably had similar thoughts.
The first factor is the duration of violation. Violation can sometimes be
just a result of negligence; however, a longer duration is most likely to reflect
the voluntariness of the act (Kim and Chun, 2011, p. 203). The second
factor is the total market share of the parties involved. Violators perceive a
higher market share to be a leverage to warrant the sure effect of their anticompetitive activity, while a lower market share might probably be a
reflection of ignorance (concerning the relevant law) as well as negligence.
Hence, these two factors are a reasonable proxy for mens rea.59
From Table V.3 we calculate the ranks of these two variables. Thus, the
lower sum of the ranks of Duration and Market_Share would indicate higher
levels of mens rea on the part of violators ceteris paribus. For example, the sum
(A) is 4 (= 1 + 3) for AMD. We then multiply A by the ‘accusation point’
stipulated in CIA, which is a reflection of what the legislators assessed on
59 Further, the number of defendants (No_Def) might be another indicator of ‘intention.’ As No_Def
increases, it gets harder to initiate improper acts due to ever-increasing transaction costs. Thus, a higher
No_Def would indicate that they were participating in the violation with stronger intention. Yet, because
it is not included in the CIA as the assessing factors, we will undertake additional testing with this after
completing the main analyses with the two factors in the text.
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average regarding mens rea regarding each type. For example, A×B = 10 for
AMD. Therefore, we adopt A×B as an indicator of the overall mens rea that
implies both the ‘actual characteristics’ based on real data and the ‘legislative
assessment.’60 In Table V.5, AMD and ICP show the lowest value of A×B at
10, followed by 10.8 as for PAEO which, we generally believe, would involve
a high degree of intentions of the parties involved, too. On the contrary,
CEP and UTP show 21.6 (=8×2.7) and 27 (=10×2.7), respectively, which
renders us to believe that these two types might be a different group in terms
of mens rea.
Table V.5 Proxies for Harm and Mens Rea across Types of Violations Types of
Violations

Types of Violations

Sum of the
Ranks

Mens Rea Basic Surcharge
Accusation (X-axis
in the (Y-axis in the
Point
Figure)
Figure)

Aa)

Bb)

A×B

$ mil

①

Abuse of Market Dominance
(AMD)

4

2.5

10.0

12.073

③

Concentration of Economic
Power (CEP)

8

2.7

21.6

0.973

④

Improper Concerted Practices
(ICP)

4

2.5

10.0

29.564

⑤

Prohibited Activities of
Enterprisers Organizations
(PAEO)

4

2.7

10.8

0.135

⑥

Unfair Trade Practices
(UTP)

10

2.7

27.0

0.335

Note: a) A is the sum of the ranks of duration of violation and market shares in Table V.3.
b) B is the legal accusation point by type stipulated in ‘Criteria for Imposing Accusation (CIA).’

60 There can well be criticisms of using ‘rank’ instead of (continuous) ‘number.’ Nonetheless, we concluded
that, unlike using the affected commerce for harm, it will be not easy to create a number for intention
or mens rea. Unless it is known a priori how much a continuous proxy (e.g., duration of violation)
contributes to mens rea at the margin, any attempt to use it will have a similar feature to that of using
ranks. (That is, it is different from making IQ and time of studying as predictors of the test results because
their functional relationship can be estimated in advance.) Nevertheless, the task of measuring intention
with more rigor is obviously to be explored in the future. At any rate, the use of ranks is rather consistent
with the conventional treatment of mens rea by stages, for example, Cooter and Ulen (2008, p. 487).
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3. Overcriminalization and Restructuring Criminal Clauses
3.1 Discussions of Analytic Results
We attempted to locate ‘A×B’ in the X-axis of Figure V.1 and the basic
surcharge in the Y-axis. The attempt suggests that the 5 types were
distinguished into 3 distinct groups: AMD and ICP (‘first group=①, ④’) at
the right and upper region, CEP and UTP (‘second group=③, ⑥’) at the left
and lower region, and PAEO at the right but lower region.
The location of the first group is consistent with the current laws in other
countries, for example, Sections 1 and 2 of Sherman Act and, if not criminal,
Sections 101 and 102 of the EU’s competition law (Carree et al., 2010).
Further, collusion causes such substantial social harm that criminal
punishment should be warranted as argued by Kadish (1963, p. 436), Coffee
(1991, p. 237), and Baker (2003, pp. 42-45), etc. As for AMD, however, the
punishment argument is not so strong especially in the case of vertical acts
by the dominant market player. 61 Thus, AMD should, in principle, be
located above the crime line; yet, prudence is required for preventing its
abuse.
The second group which includes CEP (③) and UTP (⑥) appears to be
apparently distinct., which is also consistent with a series of preceding
literature. For instance, tying and RPM included in UTP have been claimed
to be often efficiency-enhancing (Waller, 2003, p. 231; Wils, 2005, p. 153;
Blair and Durrance, 2008, p. 657). Moreover, Easterbrook (1982, p. 708)
argues that harm from vertical restraints such as RPM is negligent even in
the presence of market power, which is confirmed at least through our data.
The average harm (i.e., basic surcharge) is $0.3 mil, contrasting sharply with
the first group. The mens rea proxy is also much lower; A×B is 27, three times
as that of the first group. Further, we note that, although some acts under
CEP appear to have high culpability, they can be punished by criminal law,
i.e., as customary crime like fraud.
PAEO (⑤) is unique because, in spite of high mens rea, the average harm
61 That is, they agree that monopoly, unlike cartels, can often result in efficiency and that indiscriminate
punishment causes over-deterrence (Baker, 2003, p. 35; Waller, 2003, p. 231; Wils, 2005, p. 153; Blair
and Durrance, 2008, pp. 655-657).

Regulatory Crimes and Overcriminalization

87

is only $0.1 mil. If enterprisers organizations, for example, attempt to fix
price, it is very similar to ICP. That is probably why PAEO is stipulated
within the ICP clause in several countries. In fact, our data shows that about
75% of all PAEO cases belong to the first subcategory (‘price fixing’) under
PAEO (§26.①.(1)). 62 As Blair and Durrance (2008) and Wils (2005)
claimed, it is legitimate to criminalize such activity of organizations due to
the relatively great harm with clear mens rea.
Figure V.2 Restructuring the Criminal Clauses of the Korean Fair Trade Act:
Moving the Crime Line to the Upper-Right Direction
Direct Harm
(Actual/Expected)

Basic Surcharge
($ mil)

[19-①]d)

4

[3-2]a)

1

30.0
20.0
10.0
.

[8-2-⑦]e)
[8]e)
[50]i)
[14-④]e)
[62]i)
[13-①,②]e)

[8-2-②,⑤]e)
e)
3
[14-2-②]e) [14-⑤]
[11-3]e)
e)
6
[11-2]e)
[9]
e)
[11-4]e)
[15]e) [23-①]e) [11]
e)
[7-①]b) [32-①]h) [10-2-①]
g)
[8-3]e)
[29-①]
2
[12-①,⑥,⑦]b)

.
.
1.0
0.5

5

[26-①]f)

5'

0.1

Mens Rea
Note) · This figure is based on KFTA revised in 2010.
· ① = AMD, ② = CE, ③ = CEP, ④ = ICP, ⑤ = PAEO, ⑥ = UTP.
· a)~h) represents all types of violations of KFTA: a) AMD, b) CE, c) CEP, d) ICP, e) UTP, f ) PAEO, g)
RPM, h) CUIA, i) Procedural violations.

62 However, other subcategories under PAEO are less justified as crime: i.e., restricting the present or future
member of enterprisers (§26.①.(2)), unreasonably restricting the business matters or activities of a
member enterpriser (§26.①.(3)), and inducing or abetting an enterpriser to engage in UTP or RPM
(§26.①.(4)). We infer that this is why KFTC treated the latter (2)~(4) differently from (1) in calculating
the actual violation points as well as the basic surcharge.
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3.2 Restructuring Criminal Clauses in KFTA
Figure V.2 is a result of incorporating the above results into Figure V.1.
Visual inspection now readily reveals that the first group (① and ④) and the
second (③ and ⑥) are clearly differentiated. This naturally forces us to draw
the crime line which separates the two groups. (Accordingly, the KFTA
clauses related to the second group are moved toward the origin.) On the
other hand, it is hard to make a decisive evaluation regarding ⑤ (PAEO).
PAEO conveyed the lowest harm with the level of mens rea as high as ICP.
These characteristics were reinforced when No_Def in Table V.3 was added
in calculating A×B. After its inclusion, there was virtually no change to other
types except that the previous location of ⑤ now has shifted right to ⑤'.
This increases the probability of PAEO becoming a crime. However, we
found that there exist such huge differences between the first subcategory
(§26.①.(1)) and the other three in terms of Sur_Base, Duration, and No_
Def. This is again consistent with the earlier submission that the two groups
of subcategories must be treated differently. To put it differently, only
§26.①.(1) should lie above the crime line.
Finally, it would be worthwhile to discuss the second type in Table V.2 (CE)
although it has neither a surcharge provision. Yet, it is currently subject to
punishment. For instance, in the US and EU, CE is subject to administrative
penalties by Sections 7 and 8 of Clayton Act and EU Merger Regulation No.
139/2004, respectively. Even KFTC (www.ftc.go.kr) has formally admitted a
possibility of its efficiency-enhancing role. Further, all mergers should go through
the pre-screening process by law; thus, severely anti-competitive ones can be
blocked if KFTC believes so. Thus, there is not really a need to criminalize the
CE clause (§7.①). Further, there is hardly the problem of asset insufficiency even
with a very high monetary surcharge, not to mention that KFTC has never laid
an accusation. We thus have located CE close to the origin. In conclusion, Figure
V.263 strongly suggests that the current KFTA is being overly criminalized.
63 In KFTA there are 6 acts (or clauses) subject to punishment which are all procedural such as ‘Reporting
the Establishment of or Conversion into a Holding Company (§8)’ or ‘Duty to Preserve Confidentiality
(§62).’ According to the theoretical discussion so far, violations of these clauses would indicate high mens
rea with a certain level of harm. Thus, criminal punishment, in principle, is justified. However, as Stuntz
(2001, pp. 588-591) well observed, the so-called ‘functional notice doctrine’ should be strictly applied
to these procedural crime clauses, too.

Regulatory Crimes and Overcriminalization

89

VI. Conclusion

Overcriminalization (OCR) is defined as a phenomenon that the marginal
social cost of an additional penal clause exceeds the marginal benefit. From
the law and economics perspectives, criminal punishment becomes an
appropriate deterrent-institution only when an act with a clear intention or
mens rea is faced with the two main hurdles which the tort law cannot
overcome, ‘incomplete compensation’ and ‘extended harm.’ As the most
basic proposition, an act becomes a crime ‘only when’ the level of culpability,
which is determined by total harm and mens rea, exceeds a certain threshold.
We thus have distinguished harmful acts into about ten meaningfully
different groups and have determined their culpability. In a nutshell, we
claim that OCR takes place unless these considerations are strictly executed.
OCR imposes substantial social costs. The social costs are at least threefold. The first is production of too many ex-convicts weakening the intended
desirable functions of criminal punishment. The second is distortion in the
incentives of law enforcers usually associated with their unconstrained
discretion. Also, severe inefficiency in allocating enforcement resources is the
third social cost. In the process of discussing these issues, we have emphasized
the nexus among regulations, their criminalization, and consequent OCR.
We have shown several facets of empirical evidence. First, there was fast
growth of ex-convicts in Korea at least for the past decade. Second, the
growth of ex-convicts in Korea most probably was faster than in other
countries. Third, the surge in the ex-convicts stock in Korea was driven
mainly by regulatory criminals, which can be interpreted as an outcome of
OCR of regulatory violations. Fourth, the choice of which case to prosecute
largely determines the composition of newly added ex-convicts. Given all
these results, studies on the prosecuting pattern appear to be shedding
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critical implications for the criminal justice policy in Korea. Fifth, it will be
very intriguing to know the unintended consequences (or tradeoffs) of
disproportionate prosecutory focus on regulatory crimes, and we have indeed
empirically shown that the opportunity cost seems fairly high. Sixth, our
empirical analysis regarding the Korea Fair Trade Act, utilizing various
proxies for harm size and mens rea, have revealed that the Act is currently
being overly criminalized.
We admit both data constraints and a certain level of uncertainty
concerning our empirical methodologies. Nonetheless, given the absence of
preceding literature especially on the last empirical investigation, we hope
that this paper will trigger future analyses with more rigor. The final question
then comes down to this: What should be done? Commentators sometimes
claim that not until ordinary citizens (or median voters) clearly understand
these issues can a country contain OCR. It may be a correct statement, but
that will take a tremendous amount of time. We believe that there exist
independent or supplementary resolutions which must be urgently taken by
the legislature, administration, and judiciary. Nonetheless, we will leave such
discussions regarding the roles of the three branches of the Korean
government for another occasion.
However, in closing the paper, we wish to remind briefly the readers of
what a Korean judge expressed while we were exchanging opinions. He first
recalled the popular ‘legal’ interpretation of the ‘proportionality rule’ that
criminal punishment should be proportional to the blameworthiness of the
offense. He then cautiously suggested his understanding of the mission of
‘economics’ about this issue: i.e., a task to find an optimal mode of penalty
for each group of harmful acts. Given his understanding (which is absolutely
correct), he concluded that the proportionality rule can be interpreted as a
critical tool, which the jurisprudence could offer, for accomplishing the
economist’s mission. He added that even the equality (‘finding optimal
penalty = meeting the proportionality rule’) can hold, particularly for the
issue of OCR.
This might be one of the most pleasant occasions of a complete meeting
of the two separate (i.e., legal and economic) minds. The only difference, or
better yet, a slight advantage that economists can possess appears to be their
inclination to highlight social harm in determining culpability and also their
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attempt to measure it objectively as possible as they can, rather than relying
on the subjective valuation, for instance, of politicians or law enforcers.

Overcriminalization in Korea

92

References
Ashworth, Andrew, “Conceptions of Overcriminalization,” Ohio State Journal of Criminal Law,
2008, vol. 5, pp. 407-425.
Ashworth, Andrew and Michael Redmayne, The Criminal Process (3rd ed.), 2005, Oxford:
Oxford University Press.
Babbitt, Charles J., Dennis C. Cory, and Beth L. Kruchek, “Discretion and the Criminalization
of Environmental Law,” Duke Environmental Law & Policy Forum, 2004, vol. 15, pp. 1-64.
Baker, Jonathan, “The Case for Antitrust Enforcement,” Journal of Economic Perspectives,
2003, vol. 17, pp. 27-50.
Becker, Gary S., “Crime and Punishment: An Economic Approach,” Journal of Political
Economy, 1968, vol. 76, pp. 169-217.
Benson, Bruce L., “Corruption in Law Enforcement: One Consequence of ‘The Tragedy of
the Commons’ Arising with Public Allocation Processes,” International Review of Law and
Economics, 1988, vol. 8, pp. 73-84.
Benson, Bruce L., “Regulatory Disequilibrium and Inefficiency: The Case of Interstate
Trucking,” Review of Austrian Economics, 2002, Summer/Fall, pp. 229-255.
Benson, Bruce L. and Iljoong Kim, “Overcriminalization in Korea: Its Causes and Unintended
Consquences,” CERK Working Paper (in progress), 2013.
Benson, Bruce L., Iljoong Kim, and David W. Rasmussen, “Estimating Deterrence Effects:
A Public Choice Perspective on the Economics of Crime Literature,” Southern Economic Journal,
1994, vol. 61, pp. 161-168.
Benson, Bruce L., Iljoong Kim, David W. Rasmussen, and Thomas W. Zuehlke, “Is Property
Crime Caused by Drug Use or by Drug Enforcement Policy?” Applied Economics, 1992, vol. 24,
pp. 679-692.
Benson, Bruce L., David W. Rasmussen, and Iljoong Kim, “Deterrence and Public Policy:
Trade-Offs in the Allocation of Police Resources,” International Review of Law and Economics,
1998, vol. 18, pp. 77-100.
Bibas, Stephanos, “Rewarding Prosecutors for Performance,” Ohio State Journal of Criminal
Law, 2009, vol. 6, pp. 441-451.
Blair, Rober and Christine Durrance, “Antitrust Sanction: Deterrence and (Possibly)
Overdeterrence,” Antitrust Bulletin, 2008, vol. 53, pp. 643-661.
Bolotova, Yuliya and John Connor, “Cartel Sanctions: An Empirical Analysis,” Working
Paper, 2008.
Bowles, Roger, Michael Faure, and Nuno Garoupa, “The Scope of Criminal Law and
Criminal Sanctions: An Economic View and Policy Implications,” Journal of Law and Society, 2008,
vol. 35, pp. 389-416.
Brown, Darryl K., “Street Crime, Corporate Crime, and the Contingency of Criminal
Liability,” University of Pennsylvania Law Review, 2001, vol. 149, pp. 1295-1360.
Brown, Darryl K., “Prosecutors and Overcriminalization: Thoughts on Political Dynamics
and a Doctrinal Response,” Ohio State Journal of Criminal Law, 2009, vol. 6, pp. 453-466.

Regulatory Crimes and Overcriminalization

93

Buonanno, Paolo and Daniel Montolio, “Identifying the Socio-Economic and Demographic
Determinants of Crime across Spanish Provinces,” International Review of Law and Economics,
2008, vol. 28, pp. 89-97.
Calabresi, Guido and Douglas Melamed, “Property Rules, Liability Rules, and Inalienability:
One View of the Cathedral,” Harvard Law Review, 1972, vol. 85, pp. 1089-1128.
Carree, Martin, Andrea Gunster, and Maarten Schinkel, “European Antitrust Policy 19572004: An Analysis of Commission Decisions,” Review of Industrial Organization, 2010, vol. 36, pp.
97-131.
Chelius, James, “Liability for Industrial Accidents: A Comparison of Negligence and Strict
Liability Systems,” Journal of Legal Studies, 1976, vol. 5, pp. 293-309.
Cho, Joonmo and Iljoong Kim, “Jobs in the Bureaucratic Afterlife: A Corruption-Facilitating
Mechanism Associated with Law Enforcement,” Southern Economic Journal, 2001, vol. 68, pp.
330-348.
Coase, Ronald, “The Problem of Social Cost,” Journal of Law and Economics, 1960, vol. 3, pp.
1-44.
Coffee, John C. Jr., “Does ‘Unlawful’ Mean ‘Criminal’?: Reflections on the Disappearing
Tort/Crime Distinction in American Law,” Boston University Law Review, 1991, vol. 71, pp. 193246.
Connor, John and Douglas Miller, “Determinants of EC Antitrust Fines for Members of
Global Cartels,” Working Paper, 2009.
Cooter, Robert and Thomas Ulen, Law and Economics (5th ed.), 2008, Boston: Pearson
Addison Wesley.
Corman, Hope and H. Naci Mocan, “A Time-Series Analysis of Crime, Deterrence, and Drug
Abuse in New York City,” American Economic Review, 2000, vol. 90, pp. 584-604.
Dubber, Markus D., The Police Power: Patriarchy and the Foundations of American Government,
2005, New York: Columbia University Press.
Easterbrook, Frank, “Is there a Ratchet in Antitrust Law?” Texas Law Review, 1982, vol. 60,
pp. 705-717.
Epstein, Richard, “A Theory of Strict Liability,” Journal of Legal Studies, 1973, vol. 2, pp. 45-77.
Fletcher, George, The Grammar of Criminal Law: American, European, International, 2007, New
York: Oxford University Press.
Friedman, David, Law’s Order: What Economics Has to Do with Law and Why It Matters, 2000,
Princeton: Princeton University Press.
Galbiati, Roberto and Nuno Garoupa, “Keeping Stigma out of Administrative Law,” Supreme
Court Economic Review, 2007, vol. 15, pp. 273-283.
Galligan, Denis J., Law in Modern Society, 2007, Oxford: Oxford University Press.
Glaeser, Edward L., Daniel P. Kessler, and Anne Morrison Piehl, “What Do Prosecutors
Maximize? An Analysis of the Federalization of Drug Crimes,” American Law and Economics
Review, 2000, vol. 2, pp. 259-290.
Goeschl, Timo and Ole J?rgens, “Criminalizing Environmental Offences: When the
Prosecutor’s Helping Hand Hurts,” European Journal of Law and Economics, in press.

Overcriminalization in Korea

94

Gordon, Stanford C. and Gregory A. Huber, “The Political Economy of Prosecution,” Annual
Review of Law and Social Science, 2009, vol. 5, pp. 135-156.

Hall, Jerome, General Principles of Criminal Law, 2005, New Jersey: The Lawbook Exchange,
Ltd.
Hammond, Scott, “The Evolution of Criminal Antitrust Enforcement Over the Last Two
Decades,” Department of Justice, 2010, pp. 1-12.
Harcourt, Bernard, “The Collapse of the Harm Principle,” Journal of Criminal Law and
Criminology, 1999, vol. 90, pp. 109-194.

Herron, Anne Marie, “The Antitrust Sentencing Guideline: Deterring Crime by Clarifying the
Volume of Commerce Muddle,” Emory Law Journal, 2002, vol. 51, pp. 929-962.
Hong, Daesik, “The Present Situation and Improvement Scheme of Administrative Fine
System in the Fair Trade Act of Korea,” Administrative Law Journal, 2007, vol. 18, pp. 135-163. (in
Korean)
Husak, Douglas N., Overcriminalization: The Limits of the Criminal Law, 2008, New York: Oxford
University Press.
Hwang, Chulkyu, “A Study on Improving Measures for Public Enforcement against Cartels,”
Ph.D Dissertation, Hanyang University, 2009. (in Korean)
Hwang, Taehi, “A Legal Study on the Systematic Improvement of Implementing Competition
Law,” Justice, 2011, vol. 123, pp. 187-208. (in Korean)
Hylton, Keith N., Antitrust Law: Economic Theory and Common Law Evolution, 2003, Cambridge:
Cambridge University Press.
Hylton, Keith N., “The Theory of Penalties and the Economics of Criminal Law,” Review of
Law and Economics, 2005, vol. 1, pp. 175-201.
Junker, John, “Criminalization and Criminogenesis,” UCLA Law Review, 1972, vol. 19, pp.
697-714.
Kadish, Sanford H., “Some Observations on the Use of Criminal Sanctions in Enforcing
Economic Regulations,” University of Chicago Law Review, 1963, vol. 30, pp. 423-449.
Kadish, Sanford H., Blame and Punishment: Essays in the Criminal Law, 1987, New York:
Macmillan Publishing Company.
Kaplow, Louis and Steven Shavell, Fairness versus Welfare, 2002, Cambridge: Harvard
University Press.
Kim, Duol and Iljoong Kim, “Estimating Trade-Offs in the Bureaucratic Allocation of
Prosecution Resources,” SKKU Department of Economics Working Paper, 2013.
Kim, Iljoong, “A Law-and-Economics Analysis on the Optimal System of the Administrative
Surcharge: With Application to the Korean Fair Trade Law,” SungKyunKwan Law Review, 2010,
vol. 22, pp. 809-846. (in Korean)
Kim, Iljoong, “Law and Economics on Crime and Criminal Punishment: A Synthesis,” Korean
Journal of Law and Economics, 2012, vol. 9, pp. 123-155. (in Korean)
Kim, Iljoong, Jinho Kim, and Jaewook Byeon, “The Administrative Monetary Penalty against
Regulatory Violation: An Empirical Analysis of the Determinants of the Surcharges Imposed
by the Korean Fair Trade Law,” Seoul Law Journal, vol. 51, 2010, pp. 147-189. (in Korean)

Regulatory Crimes and Overcriminalization

95

Kim, Iljoong and Soomin Chun, “Fair Trade Law and Criminal Punishment: An Empirical
Investigation on the Determinants of Criminal Accusation in Korea,” Korean Criminological
Review, 2011, vol. 22, pp. 175-216. (in Korean)
Klevorick, Alvin K., “Legal Theory and the Economic Analysis of Torts and Crimes,” Columbia
Law Review, 1985, vol. 85, pp. 905-920.
Korea Fair Trade Commission, Annual Report 2003, 2004. (in Korean)
Korea Fair Trade Commission, The Thirty Years of KFTC, 2011. (in Korean)
Kwon, Ohseung, Daesik Hong, Seonghoon Kim, Mikyeong Yun, Taehi Hwang, Research on
Improving the Surcharge System, 2003, Korea Fair Trade Commission. (in Korean)
LaFave, Wayne R., Criminal Law (5th ed.), 2010, St. Paul, Minn: West/Thomson.
Landes, William, “Optimal Sanction for Antitrust Violations,” University of Chicago Law Review,
1983, vol. 50, pp. 652-678.
Landes, Wiliiam M. and Richard Posner, The Economic Structure of Tort Law, 1987, Cambridge:
Harvard University Press.
Larkin, Paul J., “Public Choice Theory and Overcriminalization,” Harvard Journal of Law and
Public Policy, 2013, vol. 36, pp. 715-793.
Lee, Inkwon, “A Review on Studies of Antitrust Damage Estimation in Bid-rigging Cases,”
Korean Journal of Law and Economics, 2008, vol. 5, pp. 39-83. (in Korean)
Lee, Inkwon, “A Research on Imposition of Administrative Fine on Cartel,” Korea Review of
Applied Economics, 2010, vol. 12, pp. 39-83. (in Korean)
Lee, Hoyoung, “Hardcore Cartels, Who Should Be Punished?” Competition Law Review, 2007,
vol. 15, pp. 133-156. (in Korean)
Luna, Erik, “Overextending the Criminal Law,” CATO Policy Report, 2003, vol. 25, pp. 14-16.
Luna, Erik, “The Overcriminalization Phenomenon,” American University Law Review, 2005,
vol. 54, pp. 703-746.
Mugellini, Giulia, “International Crime Statistics: Why They are Needed, How They should
be Improved and What has been Done so far,” Forum on Crime and Society, 2008, vol. 7, pp. 77-95.
Mustard, David B., “Reexamining Criminal Behavior: The Importance of Omitted Variable
Bias,” Review of Economics and Statistics, 2003, vol. 85, pp. 205-211.
Natapoff, Alexander, “Underenforcement,” Fordham Law Review, 2006, vol. 75, pp. 1715-1776.
OECD, “Report on the Nature and Impact of Hard Core Cartels and Sanctions against
Cartels under National Competition Laws,” DAFFE/COMP(2002)7, 2002, pp. 1-28.
OECD, OECD Economy Surveys Korea, 2004.
Ogus, Anthony I., Regulation: Legal Form and Economic Theory, 1994, Oxford: Hart Publishing.
Parker, Jeffrey S., “The Economics of Mens Rea,” Virginia Law Review, 1993, vol. 79, pp. 741812.
Posner, Richard, “An Economic Theory of the Criminal Law,” Columbia Law Review, 1985, vol.
85, pp. 1193-1231.
Posner, Richard, Antitrust Law (2nd ed.), 2001, Chicago: University of Chicago Press.
Rasmusen, Eric, Manu Raghav, and Mark Ramseyer, “Convictions versus Conviction Rates:
The Prosecutor’s Choice,” American Law and Economics Review, 2009, vol. 11, pp. 47-78.

Overcriminalization in Korea

96

Resignato, Andrew J., “Violent Crime: A Function of Drug Use or Drug Enforcement?”
Applied Economics, 2000, vol. 32, pp. 681-688.

Robinson, Paul H., Distributive Principles of Criminal Law: Who Should Be Punished, How Much?,
2008, New York: Oxford University Press.
Sayre, Francis, “Public Welfare Offences,” Columbia Law Review, 1933, vol. 33, pp. 55-84.
Shavell, Steven, “Strict Liability versus Negligence,” Journal of Legal Studies, 1980, vol. 9, pp.
1-25.
Shavell, Steven, “Liability for Harm versus Regulation of Safety,” Journal of Legal Studies,
1984a, vol. 13, pp. 357-374.
Shavell, Steven, “A Model of the Optimal Use of Liability and Safety Regulation,” RAND
Journal of Economics, 1984b, vol. 15, pp. 271-280.
Shavell, Steven, “Criminal Law and the Optimal Use of Nonmonetary Sanction as a
Deterrent,” Columbia Law Review, 1985, vol. 85, pp. 1232-1262.
Shavell, Steven, “Deterrence and Punishment of Attempts,” Journal of Legal Studies, 1990,
vol. 19, pp. 435-466.
Shavell, Steven, “The Optimal Structure of Law Enforcement,” Journal of Law and Economics,
1993, vol. 36, pp. 255-287.
Shepherd, Edward M. and Paul R. Blackley, “Drug Enforcement and Crime: Recent
Evidence from New York State,” Social Science Quarterly, 2005, vol. 86, pp. 323-342.
Spencer, John, “Criminal Liability for Accidental Death: Back to the Middle Ages?”
Cambridge Law Journal, 2009, vol. 68, pp. 263-265.
Stacy, Tom and Kim Dayton, “The Underfederalization of Crime,” Cornell Journal of Law and
Public Policy, 1997, vol. 6, pp. 247-324.
Stuntz, William, “The Pathological Politics of Criminal Law,” Michigan Law Review, 2001, vol.
100, pp. 505-600.
Stuntz, William, “Plea Bargaining and Criminal Law’s Disappearing Shadow,” Harvard Law
Review, 2004, vol. 117, pp. 2548-2569.
Stuntz, William, “The Political Constitution of Criminal Justice,” Harvard Law Review, 2006,
vol. 119, pp. 780-851.
Svatikova, Katarina, “Economic Criteria for Criminalization: Why Do We Need the Criminal
Law?” Rotterdam Institute of Law and Economics Working Paper No. 2008/12, 2009.
Trumbull, William N., “Estimations of the Economic Model of Crime Using Aggregate and
Individual Level Data,” Southern Economic Journal, 1989, vol. 56, pp. 423-439.
UN, Manual for the Development of a System of Criminal Justice Statistics, 2003, New York: United
Nations.
Waller, Weber, “The Incoherence of Punishment in Antitrust,” Chicago-Kent Law Review,
2003, vol. 78, pp. 207-236.
Wasserstrom, Richard A., “Strict Liability in the Criminal Law,” Stanford Law Review, 1960,
vol. 12, pp. 731-745.
Wils, Wouter, “Is Criminalization of EU Competition Law the Answer?” World Competition: Law
and Economics Review, 2005, vol. 28, pp. 117-159.

Regulatory Crimes and Overcriminalization

Henrik Lando

On the sanctioning of economic
crime in Denmark

98

Abstract

This article written for a symposium on comparative criminal lawdiscusses whether sanctions for economic crime have become
excessive in the Danish context either in absolute terms or in
comparison with sanctions for crimes involving physical harm.
The text has three parts. In the first part, I present a theoretical
framework that allows for a determination of optimal levels of
sanctions and enforcement of crime. In the second part, I compare
actual levels of sanctions in Denmark for various kinds of crime
involving either economic or bodily harm, and discuss whether
differences can be explained by the theory.
In the third part, I compare a recent increase in the level of the
sanction for breach of competition law and for insider trading with
the theoretically optimal levels and I tentatively suggest that the
increase may well have been warranted from a deterrence
perspective. However, I stress that higher sanctions call for
greater competence on the part of administrative agencies and
courts due to the ‘grey area’ nature of some offenses within the
two categories of regulatory crime.
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I. Introduction

This article discusses some aspects of the (increased) use of criminal
sanction for economic crimes in Denmark. Some scholars1 have been critical
of what they see as ‘overcriminalization’ of such crimes; in their view, more
harm can be averted if more ressources were applied to other crimes such as
violence, robbery, sexual violation, or other similar physically harmful acts.
Also, critics have argued that the increased sanctions lead to ‘legal
uncertainty’, in the sense that severe sanctions risk being levied on innocent
defendants when the crime is vaguely defined or when it can be difficult to
tell whether the defendant is guilty of that which is illegal.
The paper falls in three parts. In the first part, I present a framework for
determining the optimal level of enforcement and sanctioning. The
framework is different from the conventional law and economics (Becker
(1968)) framework in that I assume that some potential offenders cannot be
deterred, due e.g. to limited rationality.
In the second part, I compare the theoretical optimum to how sanctions
are actually applied for various kinds of crime involving either economic or
bodily harm. For concreteness, I specifically compare the levels of sanctions
applied to fraud and sexual violation and also consider two legal cases in
which the sanction was nearly identical for the two kinds of crime. In public
debate, it has been criticized that sanctions are not uniformly higher for
crimes that involve direct physical harm, but I shall argue that similar
sanctions may be warranted when crimes differ in respects other than direct
harm.
In the third part, I discuss a recent increase in the level of sanctions for

1 A recent working paper by Iljoong Kim (2013) addresses the issue in a South-Korean perspective.
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breaches of competition law and insider trading, and argue that it has been
increased from a level that may well have been too low from a deterrence
perspective. However, I stress that caution must be applied in the
enforcement and sanctioning of ‘grey area crimes’, suggesting that it may be
a precondition for the optimality of higher sanctions that the quality of law
enforcement is high.
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II. On the optimal level of
sanction and enforcement

The simple Becker model constitutes the backbone of economic
thinking about the optimal sanction and the optimal level of enforcement.
It is useful to first consider the situation in which there is no legal uncertainty,
i.e. no uncertainty about what the law says or about whether an offender has
violated the law.

1. The optimal sanction and enforcement under certainty
I shall expand on the Becker-model by assuming that some potential
offenders do not consider the sanction when committing a crime (e.g. due
to lack of knowledge of it, due to extreme, hyperbolic, discounting of the
future, or due to low intelligence).
We can use the following notation:
h: the harm from the crime
b: the benefit from the crime
p(e): the probability of (apprehension and) conviction
e: the cost of investigation
sm: the monetary sanction which is assumed to be costless to society (a
strong assumption)
si: the non-monetary sanction (incarceration) which is measured in terms
of a monetary equivalent.
c(si): the cost of the sanction si
w: The wealth of the potential offender for society. Monetary sanctions
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cannot effectively be higher than w
z = the fraction of deterrable offenders (the fraction who consider the
sanction before offending).
We assume that the fraction, z, of offenders will commit the crime if
b>p(e)(sm + si),
while the fraction 1 - z will commit the crime regardless of the sanction;
they are undeterrable. Society wishes to minimize total costs, i.e. the harm
of the crimes committed minus the enforcement and sanctioning costs. In
this framework, we obtain some well-known results.
First, assuming that deterrence is worth achieving, the optimal system
would set sm=w, and would only use non-monetary sanctions when nonmonetary sanctions have become ineffective due to the judgment proof
problem.
This is an important conclusion, robust to many extensions of the model,
e.g. different levels of wealth of offenders.
Second, the model reveals that there is a trade-off between sanctions and
enforcement effort. It may be that incarceration is very expensive and should
not be used at all. Deterrence may be achievable through monetary sanctions
if enough enforcement agents are employed.
When, however, incarceration is necessary to achieve deterrence, and
deterrence should be achieved, we can calculate the optimal combination of
investigation e and sanction from the minimization problem:
Min e+(1-z)c(si)
s.t. b=p(e)(w+si)
In the appendix, it is shown that when there is an interior optimum in
which incarceration is used as an instrument, the condition that balances the
effectiveness of investigative effort with the cost of incarceration reads:
b
(1-z)c' (si) =
		(w+si)2 p'(e)
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Thus, incarceration si increases with b and z, and decreases with w, c’(si)
and p’(e), as one would expect.
When stigma, q, acts as a significant sanction, the problem above can be
stated as
Min e + (1-z)c(si)
s.t. b = p(e)(w+si+q)
assuming that stigma is a costless sanction (disregarding that the attention
of the public is a scarce ressource) which means that incarceration need only
be applied when
p(e)(w + q) < b
assuming that stigma does not depend on incarceration. Thus, the
existence of stigma favors enforcement effort over incarceration; stigma is
complementary to enforcement (adds to its deterrent effect) and, unless
stigma depends on incarceration, stigma is a substitute to it.
To the extent that reputation is a more important asset to businessmen
than to the average ‘physical’ offender, incarceration may be less needed for
economic crimes than for physical offenses (or short sentences may be
sufficient if incarceration in itself carries great stigma) while enforcement
effort (investigation) will be likely to be more effective for economic crimes
since it can draw on the force of stigmatization.
When it comes to the optimal allocation of enforcement effort between
different kinds of crime, a distinction should be made between the short run
and the long run. In the short run, enforcement ressources and even
sanctions are fixed. Then, it is possible that enforcement effort should be
concentrated on crimes for which the harm prevented through deterrence is
the greatest (see Lando and Shavell (2004), although the main point of the
article concerns a different kind of concentration of effort). A simple model
of why concentration of effort may be optimal in the short run is this: if the
benefit of the typical criminal in one area of crime is b1 and in another b2,
the number of deterrable potential offender in the two areas of crime are z 1
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and z 2, the maximal sanctions are w1 and w 2 (which we assume here for
simplicity to be monetary), harm is h1 and h2, and the total enforcement
effort to be allocated between the two kinds of crime is e, which can be
allocated between the two crimes such that e 1 + e 2 = e, then it should be
considered which is higher h1 z1 or h2 z2. If the former is higher, all effort
should be spent on deterring the first crime if p(e)w1 < b1 and vice-versa (if
the second crime is more harmful). This is so, in this simplified, discrete
model, because effort is wasted unless it deters; then effort should be directed
at deterring those crimes which will be most harmful in terms of their
number multiplied by their severity. This simple model could of course be
expanded in several directions, e.g. by considering also incarceration.
Applied to the choice between economic and other crimes, it should be
kept in mind that is it hard to shift enforcement from one area to the other;
it takes skills to undertake meaningful investigation. But to the extent
enforcement can be so shifted, the question is which crime is more deterrable
and which is more harmful. Economic crimes presumably tend to be more
deterrable, as w tends to be higher, as stigma also acts as a deterrent, and as
acts of violence can be spontaneous and impulsive. On the other hand, some
physical crimes are presumably much more harmful than many economic
crimes, although for some economic crimes, the externalities may be
significant, such as when the economic system depends on a high level of
trust that may break down under asymmetric information if too many
breach the trust.
In the long run, any given crime should be deterred if that level of effort it
takes to deter is worth its cost. Thus, if p(e1*)w1 = b1, the first crime should
be deterred if c (e1*)< f1 h1, otherwise not, and the same for the other crime.

2. The optimal sanction and enforcement under legal uncertainty
We now consider how legal uncertainty affects the optimal enforcement
policy. The examples of antitrust violations and insider trading will be used
for illustration. Two different kinds of legal uncertainty apply to economic
crimes such as antitrust violations and insider trading, and to many other
crimes. First, it may be clear which acts are illegal and which are not but it
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may not be possible to say with certainty whether the alleged offender in fact
engaged in that activity which is illegal. In the case of insider trading, the
defendant may have sold shares without attempting to take advantage of
insider information. The trade may e.g. have been ordered before the
information arose and the person may simply have carried out an order as a
matter of course.
In the case of antitrust, it may not be clear whether a cartel actually existed.
The cartel agreement is rarely written down; the authorities may e.g. attempt
to infer the existence of a collusive agreement from the responses of prices to
changes in costs.
The second kind of uncertainty concerns which acts are illegal. It may be
clear what a person has done but unclear whether the act falls under the
category of punishable offenses (the question of subsumption). In the case
of insider trading, it may not be clear whether an employee who learns about
mismanagement within his firm is allowed to sell his or her shares in the firm
based on that information.
In an American example (from 1980) Chiarella was a worker in a financial
printing company who figured out the names of the acquisition target firms of the
printing company’s clients and bought the stocks of the target firms prior to the
public announcements. He was charged by the SEC with committing illegal
insider trading, but acquitted by the Supreme Court.
In terms of an example from antitrust law, a group of veterinarians2 split
the market outside opening hours by deciding who should stay open when.
It was uncertain whether this was an (illegal) cartel agreement or a natural
coordination of effort.3
The two kinds of uncertainty are in some respects not very different from
the point of view of their consequences. If a person may choose between
three different acts, A, B and C, and B is illegal, he or she may choose to

2 A verdict passed by the Western District Court, May 19, 2010.
3 Other cases that show the difficulty of defining when there is an illegal cartel agreement can be found in
the CEPOS-paper (CEPOS is a conservative-liberal Danish think-tank): http://www.cepos.dk/fileadmin/
user_upload/dokumenter/2012-12/Notat_Faengselsstraf_i_kartelsager_-_et_retssikkerhedsmaessigt_
skred_dec12.pdf
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do A but will still be found to be guilty of having done B under the first
kind of uncertainty, whereas under the second kind of uncertainty, he or
she may be sanctioned for having done A which turns out to be illegal. Yet,
the two kinds of uncertainty are not identical in their consequences either.
For example, under the former the court must set a standard of proof, i.e.
the degree of required certainty must be established. Under the latter, the
court must of course determine whether it is sufficiently clear that the law
prohibits the given act, which involves a different (but related) set of
considerations.
Whether the uncertainty is of the former or the latter kind, the uncertainty
bears on the optimal sanction as well as on the optimal level of investigation,
and in the following analysis, the two kinds of uncertainty will not be
distinguished, as the similarities are too great to warrant separate treatment.

2.1 The effect of uncertainty on the optimal sanction
On the question of the optimal sanction in response to uncertainty, I shall
refer in part to some of my own research (Lando 2004, 2005, 2006, 2009).
From a law and economics viewpoint the court should (and arguably does)
set a standard of proof that balances deterrence and the unfairness of wrong
conviction. 4 (When the sanction is a prison sentence, the cost of this
sanction should also be taken into account, as in the case of certainty). We
shall consider in turn how the possibility of unfair conviction and the
possibility of over-deterrence affects the optimal sanction.
There are two reasons why unfair conviction should in itself call for a lower
sanction.
First, if the sanction is often imposed on an innocent defendant, it is
wasted in terms of deterrence. The cost of the sanction is simply incurred in
vain. Second, the higher the sanction the greater the unfairness cost of
innocent conviction.
Thus, for crimes that entail significant uncertainty of whether the
defendant did commit the illegal act, we should, ceteris paribus, be careful

4 The unfairness of wrongful acquittal should also be taken into account but will be disregarded in the
following simplified analysis.
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not to sanction too harshly.
This may not mean that maximum penalties should be correspondingly
reduced. I argue (in Lando, 2005) that the sanction should be set according
to the weight of the evidence in the individual case such that a defendant
whose probability of guilt is low (while still fulfilling a minimally required
standard of proof ) will receive a lighter sanction than the person whose quilt
is nearly certain. I argue that the courts already do this to some extent
(although not openly and not as part of doctrine). To the extent that this
policy of setting the sanction according to the weight of the evidence in the
individual case is not considered in accordance with legal principle, an
alternative is, as mentioned above, to generally apply a lighter sanction, in
view of the risk of unfair conviction.
While uncertainty about whether the defendant committed a given illegal
act may cause unfair conviction, this possibility is likely to be attenuated by
the reaction of potential offenders who may be careful not to undertake acts
that can be viewed as illegal. This reaction, however, may prevent them from
undertaking desirable acts, i.e. it may lead to overdeterrence, as shown by
Shavell (1987a) and Calfee and Craswell (1986). Uncertainty, they show,
leads to overdeterrence unless it is very great in which case the link between
the act and the sanction may become too weak. For a moderate level of
uncertainty, a potential offender will have an incentive to ‘stay clear’ of being
sanctioned by being more careful than he or she considers likely to be legally
necessary (i.e. the level of care will be higher than the expected standard). It
should be noted that this result is based on the sanction being set optimally
in relation to the harm and to the probability of apprehension. If the
sanction is equal to the harm divided by the probability of apprehension,
moderate or low uncertainty will lead to overdeterrence. However, if the
expected sanction is inefficiently low taking into regard the probability of
apprehension there will not be overdeterrence despite the existence of
uncertainty; in that case uncertainty may increase deterrence and in fact
thereby add to efficiency.5
To illustrate the case of overdeterrence, consider the case of a board of a

5 See for a result on the optimality of legal uncertainty for enforcement of competition law, Matthias Lang:
‘Legal uncertainty, an effective deterrent in competition law’, (pdf-file on the internet).
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bank who ordered its management to buy back the bank’s own shares6, which
the management did after becoming informed of events that would have
affected the share price if it had become public. Such a possibly efficient
decision to order a purchase of a company’s own shares may not be
undertaken if there is a risk of being charged with insider trading if
information appears after the decision and before the purchase.
Or consider the veterinarians mentioned above, who split the market
outside opening hours by deciding who should stay open when. An agreement
on opening hours outside the normal hours may create efficiency in that
clients are serviced at all times, but it may also induce higher prices (outside
normal opening hours) because competition is absent. The question is how
the court is likely to weigh the benefit and the cost. If the sanction for cartel
price fixing and cartel agreements in general is increased to include
imprisonment, such agreements, which may be considered cartel agreements
but for which the social benefit may very well be substantially greater than the
harm, are likely to be prevented. A similar conclusion seems likely for vertical
agreements such as retail price maintenance or long-term contracts which are
considered anti-competitive. Such agreements may well be efficient, and overdeterrence would seem to be a realistic possibility for acts for which maximum
sentences are severe but for which the harm and the benefit are small. If many
such efficient acts are deterred, the social loss may be significant.
The question of intent is worth addressing here. If a person sells shares
while in the possession of insider information, it is only illegal if he abused
the information, i.e. if he sold the shares in order to take advantage of the
insider information. Likewise, only if the veterinarians’ agreement served
the purpose of increasing prices, if that was the intent, will the agreement be
held to be in violation of the law. When intent is of central importance7, and
when intent is inherently difficult to prove, the court is presented with a
dilemma: on the one hand it may undermine deterrence if it sticks to the
requirement of the ‘beyond a reasonable doubt’ standard. On the other hand,

6 The socalled ‘Midtbank case’, U.2005.984H.
7 It may be asked why intent matters; in an incentive perspective one could argue that the expected sanction
should simply be set equal to the actual harm, whether caused intentionally or not. I shall not go into this
here, except to note that I believe good reasons can be given for the emphasis on mens rea more generally
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it runs the risk of either wrongfully convicting the defendant and/or of
creating overdeterrence, if it applies a sanction based on the signs of intent.
It is possible to consider this issue of wrongful conviction in more
quantitative terms. Let us assume that the central role of intent, and the
considerable uncertainty about which specific acts the law prohibits, implies
that many defendants are convicted at a level of certainty of guilt between
80% and 100%. It may be that for a particular crime, the average certainty
of guilt is 90%. This number may be in dispute, some will take the average
number to be near 95%, some will consider it to be nearer to 75% (often in
rough terms associated with ‘clear and convincing evidence’); for any such
estimation, it is possible to calculate the extent of unfair conviction. Thus,
if e.g. average is taken to be 90% certainty, and 100 people are convicted
each year for the given offense, we can calculate the extra unfairness cost of
increasing the sanction by one year’s imprisonment. Of the 100 people
sanctioned, ten will be innocently convicted, i.e. there will be an injustice
‘cost’ of ten more years spent in prison. This should be added to the direct
incarceration costs that will increase by the cost of a hundred prison years.
These costs should be weighed against the benefits in terms of deterrence
(and possibly, against the benefits of retribution).
Note that if deterrence is significant, the amount of unfairness may be
lower when the sanction is higher. To the extent that the increase in the
sanction leads to overdeterrence, there may be fewer people innocently
sanctioned, since people may take greater precautions to avoid unfair
conviction. Thus, in some cases, if deterrence is strong, the main cost of
greater sanctions is overdeterrence rather than greater unfairness. Naturally,
whether there will be a net cost in terms of greater unfair cost depends in part
on whether the potential defendants are aware of the possibility of a sanction,
i.e. on the extent to which the law is clear and whether potential offenders
will naturally seek information about it.
To conclude: uncertainty (of both kinds) should lead to lower sanctions
for two reasons: First, when a high sanction is levied on an innocent it may
not affect deterrence at all (as when offenders are unaware of the risk of a
sanction for doing something which they believe to be legitimate) or it may
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lead to overdeterrence when the potential offenders realize the risk and
abstain from efficient acts that may be viewed by the authorities as criminal.
Second, a high sanction levied on an innocent defendant constitutes, of
course, a gross injustice.
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III. On the level of sanctions in Denmark
for various kinds of crime involving either
economic or bodily harm

The question arises to which extent the sanctions applied in Denmark
conform to the principles just explained.
Before going into this question, it is worth mentioning that the general
level of sanctioning in Denmark is low by international standards. The
general view among legal scholars and criminologists, a view shared by many
in the general population, remains that sanctions are not a deterrent but
instead lead to more crime as criminals learn how to commit crime when
they are in prison, etc. However, despite of this widely held belief, sanctions
have increased somewhat, for the last ten years most notably for violence and
for some kinds of economic crime. Partly as a consequence, the number of
prisoners has also gone up from 66 to 71 per 100,000 population.8 Still, the
incarceration rate (which is of course also determined by other factors than
the level of sanctions) remains less than one-tenth of the rate in the US,
about two-thirds of the South-Korean level, and about one half the (recently
increased) level in Spain.

1. On the relative sanctions for physical and economic offenses
In the following I shall argue first that on average physical offenses are
sanctioned more harshly than economic offenses but that there are
exceptions. Second, I shall argue that the existence of exceptions should not
necessarily be taken to prove that the Danish practice is wrong. I shall

8 Some slightly outdated numbers can be found here: http://en.wikipedia.org/wiki/List_of_countries_by_
incarceration_rate
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illustrate this point by a comparison between two actual cases, one
concerning a physical offense and one concerning an economic offense, in
which the defendant received nearly the same sanction.

1.1 Statistical evidence concerning relative sanctions
In 2002, a committee was set to investigate the issue of the relative
harshness of sanctions, and concluded that physical offenses are generally
sanctioned more harshly than economic offenses.9 Drawing from statistics
covering the period 1996-2000, the committee found that there are many
more economic offenses, but per offense there is greater use of monetary
Crimes Resulting in Imprisonment
2003
Dec.
2nd

2004
Dec.
27th

2005
Dec.
27th

2006
Dec.
21st

2007
Dec.
21st

2008
Dec.
18th

2009
Dec.
15th

2010
Dec.
14th

2011
Dec.
13th

2012
Dec.
11th

%

%

%

%

%

%

%

%

%

%

Homicide
(intentional)

6.3

6.6

5.7

6.6

7.9

7.7

7.3

8.1

8.2

7.9

Violence

22.4

24.0

23.7

25.7

23.1

23.5

22.1

19.7

20.2

19.7

Arson

1.6

1.3

1.4

1.3

1.1

1.2

1.1

0.9

1.3

0.8

Other dangerous crimes

2.2

2.1

2.0

1.6

2.0

2.3

3.2

4.2

4.0

3.6

Sexual violation

2.2

2.8

2.4

2.3

2.2

2.5

2.2

1.6

1.8

2.3

Other sexual offences

1.9

2.1

2.1

3.3

2.5

2.8

2.9

3.3

4.0

3.4

Drug-related crime
(Danish Penal Code §
191)

15.0

17.8

17.3

20.7

22.4

19.9

18.0

16.7

18.7

18.9

Other drug-related
crime

3.5

3.6

4.1

3.2

3.1

4.1

3.2

4.4

4.2

3.7

Robbery

16.6

13.8

12.4

12.0

11.2

11.6

13.6

14.5

14.6

13.1

Theft

13.8

12.8

15.6

11.6

9.7

10.9

11.5

9.5

10.1

11.7

Other offences against
property

3.0

3.3

3.2

3.2

3.1

3.1

2.8

2.6

2.4

2.7

Vandalism

0.1

0.2

0.1

0.0

0.1

-

0.0

0.1

0.0

0.0

Traffic offences

7.8

5.3

5.6

5.5

6.1

6.6

5.3

5.4

3.5

5.7

General Penal Code

2.4

3.2

3.3

2.1

3.2

2.9

3.8

6.0

3.8

3.9

Specific laws

1.2

1.2

1.1

0.9

0.9

0.9

2.1

2.1

2.1

2.0

Unspecific

-

-

-

1.0

1.5

1.0

0.9

0.9

0.8

0.7

% in total
No. in total

100
100
100
100
100
100
100
100
100
100
2,709 2,567 2,994 2,522 2,380 2,244 2,415 2,539 2,508 2,375

9 The findings are summarized by Kyvsgård in https://www.djoef-forlag.dk/services/juristen/
juristendocs/2003/2003_5/jur_2003_5_1.pdf
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sanctions for economic offenses than for physical offenses. Thus, the average
length of incarceration is greater for physical offenses, reflecting a large
number of small economic offenses. The table below shows that a large part
of the prison population in Denmark are physical offenders.
Moreover, it is worth mentioning that in recent years (since 2002), the
sanction for crimes involving serious violence has gone up, including gangrelated crime.
However, what these statistics fail to address is whether relative to the harm
inflicted, the sanction remains too harsh for economic crime in relation to
physical crime. Consider e.g. that embezzlement was, in the period covered
by the report, on average sanctioned more harshly than sexual violation; the
average sanction for sexual violation was nine months while it was 1.1 years
for embezzlement. Maximum sentences were respectively 2 years and 5 years
imprisonment. Since then the sanction for sexual violation has increased; in
2003 it was 20.1 months, but one can still wonder whether the difference
between a sanction of 1.1 year and 1.7 years appropriately reflects the
difference in harm. Similarly, one can compare the average sanction for
fraud, of 9.7 months, with that for aggravated violence (§ 245 in the Danish
Penal code) defined as a bodily attack of an especially raw, brutal or
dangerous character, which (in 1996-2000) was sanctioned at an average of
3.4 months. As noted, the sanction for the latter has gone up since then, but
the issue remains, as can be seen from the following more recent statistics.
Average Length in Months of Unconditional Imprisonment10
2007

2008

2009

2010

2011

2012

Violent Offences
in total

4.8

5.1

6.3

6.9

5.8

5.8

Embezzlement
Fraud
Cheque fraud

5.2
7.9
2

12
6.3
4.3

5
8.3
7.2

9.7
7.7
2.8

5
6.4
3

7.7
5.7
4.8

Criminal breach of
trust

10.5

5

10.7

2.6

2

13.2

Blackmail and
Usury

10.3

Robbery
Severe Tax Fraud
etc.

7.5

10.3

11.1

13.4

8.6

7.4

14.3

16.8

18.1

16.2

16.5

21.1

15.9

14.7

14.2

12.7

10 The table is taken from the Danish Statistic Bank: http://www.dst.dk/da/
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More specifically, we can compare unconditional prison sanctions for
sexual violation in the period 2007-2012 with that for fraud:
Sexual violation,
unconditional

2007

2008

2009

2010

2011

2012

Up till 14 days
15 - 21 days
22 - 30 days
31 - 60 days
2 - 3 months
3 - 4 months
4 - 6 months
6 - 9 months
9 - 12 months
12 - 15 months
15 - 18 months
18 - 24 months
2- 3 years
3 - 4 years
4 - 5 years
5 - 6 years
6 - 8 years

0
0
0
0
0
0
1
3
5
6
8
14
6
2
1
0
0

0
0
0
0
0
1
0
4
4
3
3
11
14
1
0
2
0

1
0
0
0
1
0
3
0
4
3
7
9
12
1
1
0
1

0
0
0
1
0
1
2
1
7
5
7
11
11
0
0
0
0

0
0
0
0
0
1
1
4
1
5
5
10
10
2
0
0
1

0
0
0
0
1
0
1
1
6
6
9
13
4
2
1
3
1

Fraud,
unconditional

2007

2008

2009

2010

2011

2012

Up till 14 days

1

0

1

3

5

4

15 - 21 days

1

0

1

1

2

2

22 - 30 days

11

13

6

4

10

13

31 - 60 days

10

7

10

12

24

23

2 - 3 months

3

9

8

11

16

17

3 - 4 months

9

12

0

10

11

11

4 - 6 months

7

8

16

15

18

16

6 - 9 months

8

4

4

3

9

11
10

9 - 12 months

12

6

5

9

13

12 - 15 months

0

4

4

2

3

2

15 - 18 months

8

6

5

4

9

4

18 - 24 months

4

2

4

2

6

3

2- 3 years

6

0

2

2

3

2

3 - 4 years

0

1

0

7

1

2

Note that while fraud can be sanctioned as harshly as sexual violation, this
is not typical. Typically, low suspended sanctions are applied, but in severe
cases the sanction can be high, and offenders can be sanctioned as harshly
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for fraud as for sexual violation.

1.2 A comparison of two cases
In the case U.2008.356H, a man was sanctioned to ten months in prison
for one instance of defrauding and another instance of attempting to
defraud his insurance company by reporting his car stolen, in the amounts
of approx. 50,000 $. We shall compare this case to that of U.2004.1984V,
in which a man sexually violated his former girlfriend and was sanctioned to
one year in prison, not much more than the defrauder. The latter case was
randomly chosen for comparison (before knowing its particulars); the idea
is to show that similar sanctions may be warranted when other factors than
harm are taken into account.
One other factor is that the defrauder clearly acted with intent, whereas in
the case of the sexual violater, there can be doubt in this regard. The victim
apparently resisted at first but at one point during the intercourse, she was
on top. The point is that the rather low sanction may have reflected doubt
about his intent.
Moreover, insurance fraud is a crime that several people may be tempted
to commit: the number described above by z, the fraction of deterrable
potential offenders, may well be high for this offense. Information about
whether insurance fraud pays off or not in terms of benefit and potential
sanction is likely to circulate in criminal circles, and the crime is in flexible
supply as you can e.g. buy a car with the purpose of committing fraud on
theft-insurance. By contrast, the sexual violation of a former girl-friend is a
crime in limited supply, so to speak, as the information concerning the
sanction will not be disseminated in criminal circles, and few potential
offenders seem likely to do the risk-return analysis. Also, it is a crime
considerably more governed by impulse, suggesting that z, the fraction of
deterable potential offenders is not as high as for the case of fraud. According
to the analysis above, when z is low, incarceration is likely to be an ineffective
but costly instrument, whereas when z is high incarceration may be
worthwhile when the effectiveness of investigation is low. This represents a
further difference: Investigation may well be ineffective for insurance crime;
some are likely to get away with it whereas in the sexual violation case,
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detection is not an issue (though proof of sexual violation is).
Finally, it should be mentioned that the extent of the violence and harm
actually was low by comparison to other instances of sexual violation.
In this sense, one-dimensional comparisons of levels of sanctions between
different categories of crimes can be misleading.
I now turn to an investigation of the level of sanctions for the two
regulatory crimes.
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IV. On the increased use of criminal
sanctions in Denmark for regulatory
crimes

1. Sanctions before the recent increases in 2012 and 2013
In the case of antitrust, the following tables show the level of sanctions
applied before the recent increase.11
The table below concerns court imposed sanctions and it can be derived
that:
• The biggest court imposed fine since the change of law in 2002 was 5
million kr (1 $ = 5.4 kr). The penalty was 0.06 % of the firm’s turnover
in the relevant market and it was given because of abuse of a dominant
position. The violation was categorized as a grave violation of the
Competition Act (Konkurrenceloven) § 11.
• Among cases where the turnover has been public, the highest fine since
2002 has been one of 1.11 percent of turnover. The case concerned bid
coordination.
• The highest personal fine imposed by the court since the change of law
in 2002 has been one of 25,000 kr.
• Since the change of law in 2002, no case had been considered very grave.

11 The following information stems for the committe report which in 2012 gave recommendations
concerning increased sanctions, see Rapport fra udvalget om
Konkurrencelovgivningen ,: http://www.evm.dk/~/media/oem/pdf/2012/pressemeddelelser-2012/10-0412-konkurrencelovsudvalget/rapport-fra-konkurrencelovsudvalget-marts-2012.ashx
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Firm (year)

Violation

Gravity

Penalty to the
firm (kr.)

% of the
turnover

Arla (2006)

Abuse of a
dominant
position

Grave

5,000,000

0.06

Danske Kroer og
Hoteller (2007),
Danish Inns and
Hotels

Limitation of
advertising

Grave

400,000

0.04

Telemobilia (2007)

Price
agreement

Dansk
Juletræsdyrkerforening (2010)

Price guidance

Grave

500,000

0.4

25,000 (Manager)

Danske
Busvognmænd (2010) Price guidance

Grave

500,000

0.08

1, 25,000 (Manager)
25,000 (vicedirector)

Resale price
Troldekugler (2010) main-tenance

Grave

600,000

0.255

25,000 (Manager)

Bid coordination

Grave

500,000

1. hhv.
1.11

25,000 (Manager
Miljølaboratoriet I/
S) 25,000 (Manager
Milana A/S)

Dansk
Kartoffelproducent- Price guidance
forening (2011)

Grave

500,000

Dansk Transport og Cost guidance
Logistik (2011)

Grave

400,000

Resale price
Erik Jørgensen (2012) main-tenance

Grave

400,000

Miljølaboratorier
(2011)

125,000

Personal penalty
(kr.)

10,000 (Manager)
10,000 (chairman
of the board of
directors)
10,000 (Manager)

25,000 (former
president)

0.645

20,000 (Manager)
20,000 (Sales and
marketing chief )

The table below concerns sanctions by the antitr ust agency
(Konkurrencerådet), and it can be derived that:
• The highest fine on a single firm since the change of law in 2002 has been
one of 2 million Danish kroner (1 $ = 5.4 kr).
• T he highest personal fine since the change of law in 2002 has been
100,000 Danish kroner.
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Figure 8.2: Fines accepted (without going to court) following the law of 2002
Firm (year)

Violation

Penalty to the
firm

% of the
turnover

Hempel A/S
(2007)

Resale price maintenance

2,000,000

0.4

Personal penalty (kr.)

25,000
(Manager
Jokerprice Aps.)
25,000
(Manager Aircom Erhverv A/S)
25,000
(Manager)
25,000
(chairman of the board
of directors)

Jockerprice Aps.
(2007)

Price agreement

125,000

Nautisk Udstyr Aps.
(2008)

Price agreement

400,000

7 lokalbanker
(2008)

Market sharing

4,000,000

0.32

Valsemøllen A/s
(2008)

Resale price
maintenance

1,000,000

0.24

(International
Transport Danmark
(2010)

Price guidance

300,000

Louis Poulsen
Lighting A/S
(2010)

Resale price
maintenance

1,300,000

Danske bedemænd
(2011)

Limitation of
advertising

400,000

Ticket to Heaven og
Bambino
(2010)

Price agreement

500,000

Danish Agro
(2012)

Submission
of incorrect
information

50,000

100,000
(Manager)

0.28

25,000
(Store owner)

While it is hard to detect any logic to the size of the fines (it is e.g. wellknown that resale price maintenance may be efficiency-enhancing and it is
hence surprising to see that relatively many cases concern it, and that fines
are set high for it), it cannot be said that sanctions were harsh in relation to
the turnover of the firms.
For insider trading (or the related offense of financial market
manipulation), I do not have similar numbers but can refer to the main court
cases before the recent increase in the level of sanctions:
In the (UfR 1995.905 HD (Silcon-case), the financial director of a company
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was held to have violated the ban on insider trading by having sold shares at a
time when the firm’s losses were unknown to the market. The sanction was three
months in prison but due to special circumstances it was conditional (on no
future offenses). He was also sanctioned an additional fine of 50,000 kr.
In UfR 1997.1504 HD, a person not employed by the firm in question bought
sell-rights (put-options), knowing that the shares were about to fall in price due
to unexpected losses. The sanction was three months in prison and confiscation of
the gain of approximately 70,000 $.
In UfR 1999.513 Ø, a member of the board of a company bought shares in a
company that his own company had, unknown to market, decided to bid for. Due
to the large gain of 110,000 $, he was sanctioned to five months in prison and
had his gain confiscated.
A recent case of financial market manipulation is also indicative of the level
of sanctions (U.2009.87Ø).
A person employed by a bank put in bids for shares to increase the price, then
sold shares he already owned while canceling his purchase bid. He was sanctioned
to 50 days in prison (and according to his own statement in court lost his job and
future prospects for finding a job in the financial sector). In setting the sanction,
the court referred to a similar case (U.2001.578 H) in which the defendant
traded with himself to change market prices and to profit from the deviation of
price from the market equilibrium. The Supreme Court there noted that such
behavior undermines the confidence in the market and that it was necessary to
incarcerate (without suspension) to ‘get to such crime’, also regardless of whether
anyone had suffered a loss in consequence of the forbidden act. However, due to
a procedural mistake by the prosecution, the prison sentence was suspended.

2. The recent increase in sanctions
In 2012 and 2013, sanctions were increased and procedural rules were
changed for both antitrust violations and insider trading. The motive was
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clearly expressed in terms of distributive and retributive justice by the
Minister of Justice, in a newspaper quote (2012):
‘For us socialdemocrats, economic crime is of particular concern, and I insist
that it must be made easier to sanction people who play hazard with hardworking Danish people’s money. It is simply not acceptable that criminals at the
top of society can cheat and get away with it.’
In terms of the increase in the level of sanctions for insider trading, the
maximum sanction was increased in 2013 from four to six years
imprisonment as is evident from this table which also provides the relevant
laws and regulations:
Insider Trading (Vhl12 § 35) and Financial Market Manipulation (Vhl § 39,
subsection 1, cf. § 38, subsection 1-2)
Since 1995

Since 2013

Imprisonment (1 year
and 6 months)

Expanded Maximum
Penalty (particularly
severe cases)

Imprisonment (1 year
and 6 months)

Expanded Maximum
Penalty (particularly
severe cases)

Cf. Vhl § 94, subsection
1, paragraph 1.

Imprisonment up to
4 years, cf. Vhl § 94,
subsection 1, paragraph
2.

Cf. Vhl § 94, subsection
1, paragraph 1.

Imprisonment up
to 6 years, cf. Vhl
§ 94, subsection 1’s
in the explanatory
memorandum and the
Danish Penal Code §
299 b.

For antitrust violations, sanctions were increased in two ways in 2012. less
serious crimes can now be sanctioned with fines up to 4 mio kroner (1 $ =
5.4 kr) whereas the limit used to be 40,000 kr., and for cartels, imprisonment
was introduced as a sanction, with a maximum of 1 year and 6 months for
ordinary violations (cf. LBKG 2013-06-18 nr. 700 § 23, subsection 1) and
a maximum of 6 years in particularly severe cases. The increase in sanctions
is depicted in the following table:

12 Værdipapirhandelsloven (The Danish Securities Trading Act)
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Sanctions for Breaches of Competition Law
1 $ = 5.4 kr

Since 2002
• Fine
Less serious breaches:
10,000-40,000 kr.
Serious breaches:
40,000-15 mio kr.
Very serious breaches:
above 15 mio kr.

For firms

Since 2007
Lenience for the first
who comes forward:
- withdrawal of charge
- reduction of fine

The following is taken
into account when
assessing the fine:
• The duration of the
breach
• The corporation’s
turnover
• Aggravating
or mitigating
circumstances

Increase of maximum sanctions in
2012
• Fine
Less serious breaches: up to 4 mio kr
Serious breaches: 4-20 mio kr
Very serious breaches: above 15 mio kr
Following is taken into account when
assessing the fine:
• The duration of the breach
• The corporation’s turnover:
Uniform breaches shall have the same
effect on large and small companies.
• Aggravating or mitigating
circumstances
• Max 10% of turnover
NEW for Cartel
Imprisonment up to 1 year and 6
moths cf. LBKG 2013-06-18 nr. 700 §
23, subsection 1.
In particularly severe cases
imprisonment up to 6 years cf. the
Danish Penal code § 299c
Jail leniency for the first to come
forward

In case law, fines are
Leniency for the first
above 25,000 kr, based
who comes forward:
on a concrete evaluation withdrawal of charge
reduction of fine

Natural
Person

• Fine
Less serious breaches: min. 50,000 kr.
Serious breaches: min. 100,000 kr.
Very serious breaches: min. 200,000
kr.
The following is taken into account
when assessing the fine:
• The duration of the breach
• Based on a concrete evaluation
NEW for cartel:
Imprisonment up to 1 year and 6
months cf. LBKG 2013-06-18 nr. 700
§ 23, subsection 1.
In particularly severe cases
imprisonment up to 6 years cf. the
Danish Penal code § 299c
Prison leniency for the first who comes
forward
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V. Comments on the sanctioning of
regulatory crimes

The picture that emerges from court practice is that sanctions are
moderate in Denmark, also for economic and regulatory crime. For example,
if one subscribes to the view that insider trading and financial market
manipulation are harmful to the workings of the financial market (and that
gains made in this way are illicit), a sanction of between two and five months
in prison does not appear excessive.13 This level may be necessary to deter
the crimes that are likely to tempt many. Whether it is sufficient is in fact
not clear; it will e.g. be interesting to see whether insiders will (continue to)
earn an above-market return on their shares, as insiders are known to have
done in the US.14
Also, in the case of antitrust violations, fines have historically been quite
low and we have not seen prison sanctions yet in this area of crime.
Moreover, enforcement appears low. For example, the competition
authority handed over only nine cases to the police in 2012, which was up
from five in 2009, 2010 and 2011, and from only a couple of cases each year
in the beginning of the 2000’s.15 The theoretical framework might suggest
that greater focus should be on enforcement rather than on higher sanctions,
given the role of stigma.
The main cause for concern arises in cases where it is uncertain what
exactly is illegal or where it is unclear whether the defendant acted with
intent (or for personal gain). In some cases, the prosecutor has demanded
very large fines for violations that may not have been intentional. For
example, in a recent case, two bank directors agreed to trade each other’s
13 It remains to be seen whether the courts will apply the new higher prison sentences in practice.
14 See e.g. http://www.hks.harvard.edu/fs/rzeckhau/InsiderTrading.pdf
15 Ritzaus Bureau 27.02.2013.
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shares at agreed-upon prices. They were not highly educated and may not
have known this to be illegal; it is unclear whether they influenced the share
price through their agreement, and they did not profit personally. The
directors were sentenced to five months in prison and three sub-ordinates to
three months in prison for carrying out their orders. On top, while one firm
succumbed to the financial crisis, the firm that survived the financial crisis
was fined about 900,000 $. Naturally, these sanctions sent a clear signal to
banks, and are likely to have a strong deterrent effect. Still, one may doubt
whether a less strict sanction would have been sufficient given that the
defendants were stigmatized in their local community, lost their jobs, and
probably could not find jobs in the banking sector again. A large personal
fine, and a large fine to the firm(s) would perhaps have been sufficient, given
that the parties may not have considered what they did to be harmful to
current or prospective shareholders and did not gain personally (except that
a higher share price may have made them look better as directors). From a
deterrence viewpoint, it would seem unnecessary to apply very high sanctions
when there was no or only limited personal gain.
On a separate note, a particular case of ‘harsh sanctioning’ and injustice
arises when, as not infrequently happens, an innocent person is charged with
a serious offense, and when that person therefore becomes the object of
media attention. The media are then often quick to point to the maximum
sentence, and if it is high, so will be the stigma. People who understand the
matter may then keep silent because they fear being considered morally
suspect by the public if they defend the person. After a long time of
investigation, in which the person lives a kafkaesque-experience, the
prosecution may discover that the person has done nothing wrong, and
certainly nothing illegal. Then the prosecution may seek out a wrongful act
that can justify the investigation. A vague standard may then be found to
have been breached, and the case will then be closed. Except that the person
will continue to be considered with suspicion by people who have witnessed
his or her case through the media.
It is a matter of real concern how this kind of injustice can be avoided. One
possibility is to educate the ‘prosecutors’ better both in the regulatory
authorities (e.g. the competition authorities and the financial agency
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(Finanstilsynet)) and in the police.
Another possibility is to grant the wrongfully charged person considerable
tort compensation, which might deter the prosecutor from raising weak cases
that he or she might otherwise be incentivized to raise.
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VI. Conclusion

Whether in the case of Denmark sanctions and enforcement are set
optimally with regard to deterrence, the avoidance of injustice, and with
regard to the relative costs of enforcement and sanctions, is of course a
question that cannot be answered without careful empirical analysis and in
fact without careful analysis of the particulars of any given crime. My own
tentative conclusions from the analysis are the following:
1. It cannot be said that there is overdeterrence or overcriminalization of
economic crime in Denmark. It could equally well be said that there is
undercriminalization for certain kinds of crime for which the expected
sanction may not be sufficient to deter offenders whose risk of detection
is low. The recent increase in sanctions for insider trading and antitrust
violations may well have been warranted.
2. It is not obvious that sanctions for economic offenses are too harsh
compared with physical offenses. In general, physical offenses are
sanctioned more harshly, no doubt due to their greater harm. A
comparison must take into account that certain economic crimes are
more deterrable than many physical offenses. It is important to deter
such economic crimes which tempt many and which tend to be the
result of calculation of returns and risk. Also, the current practice does
seem to reflect that courts attach importance to the uncertainty of the
offender’s guilt. When cases can be found in which a physical offense is
sanctioned no more harshly than an economic offense, it is necessary to
consider the particulars of the case, e.g. the certainty of guilt or the
impulsiveness of the act, to assess whether the sanctions are correct.
3. Whether the correct balance between enforcement and sanction has
been achieved is not clear. It may be that more focus should be on
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enforcement rather than longer sentences, especially since economic
crimes are to a considerable extent deterred through the prospect of
stigmatization. Moreover, the importance of the quality of law
enforcement must be stressed. Understanding of the subject matter is
required for anyone prosecuting economic crime. Better education can
make sure that efforts are used more efficiently, to actually target the real
offenders, and to avoid the injustice of unfair sanctions and unfair
charges that can drag a person through the media at considerable
personal cost. Also, compensation for wrongful charges seems worth
considering, in order to decrease the prosecution’s incentive to raise
cases.
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Appendix

The first order conditions for the Lagrangian are:
The Lagrange function is: L=e+(1-z)c(si)-λ(b-p(e)(w+si))
The derivative with respect to e yields: 1+λ(w+si) p’ (e)=0
The derivative with respect to si yields: (1-z)c’ (si)+λp(e)=0
The derivative with respect to λ yields b=p(e)(w+si)
From the latter, we obtain that p(e)=b/(w+si)
which inserted in the second equation yields
(1 - z)c’ (si)=-λb/(w+si), where
λ=-1/(w+si) p’ (e)
This yields, (1-z)c’(si)=

1b
b
/(w+si)=
(w+si)2 p'(e)
(w+si) p’ (e)
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Abstract

A robust literature has described overcriminalization as the
steady agglomeration of superfluous and vague federal criminal
laws. Nowhere is this effect more readily visible than the
corporate sphere, where an unprecedented and growing number
of regulatory crimes expose firms to staggering liabilities. This
Article examines the overcriminalization problem in the context
of criminal law and disaggregates “overcriminalization” into two
distinct forces: legal expansion and legal ossification. While the
conventional political economy narrative surrounding the legal
expansion portion of overcriminalization is well-explored and
persuasive, scholars have devoted little economic analysis to
adverse economic incentives arising from the simple retention of
superfluous criminal laws. This Article identifies several specific
undesirable wealth transfers arising solely from the retention of
corporate criminal laws before focusing on some of the broader
social costs arising from corporate overcriminalization.
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I. The Scope of American
Overcriminalization

The federal government increasingly regulates conduct through criminal
sanctions as a first - and not last - resort. This overcriminalization has
produced more than 4,450 distinct criminal offenses in the U.S. Code-an
increase of 1,450 since 1980.1 And from 2000 to 2007, Congress created
more than 450 new crimes, which is a rate of more than one crime per
week.2 Federal criminal law expands through several predictable channels.
Congress or regulators enact criminal prohibitions absent meaningful mens
rea requirements; these prohibitions often impose vicarious liability for the
acts of others with insufficient evidence of personal awareness or neglect;
these violations carry mandatory minimum sentences that fail to reflect
actual culpability or even harm; and, above all else, for the whole federal
criminal apparatus wantonly invades traditional state purviews, while
adopting vague, duplicative, and overlapping statutes.3
While a term as conclusory as “overcriminalization” necessarily begs
questions as to its scope - how can we know a given criminal law is too
much? - there is little question that corporate criminal law clearly approaches
pathological overcriminalization. 4 Federal law contains over 300,000
1 HARVEY A. SILVERGLATE, THREE FELONIES A DAY: HOW THE FEDS TARGET THE
INNOCENT, xxxi (Encounter Books 2009); Erik Luna, The Overcriminalization Phenomenon, 54 AM.
U.L. REV. 703, 712 (2005).
2 See BRIAN W. WALSH & TIFFANY M. JOSLYN, HERITAGE FOUND. & NAT’L ASS’N OF
CRIMINAL DEF. LAWYERS, WITHOUT INTENT: HOW CONGRESS IS ERODING THE
CRIMINAL INTENT REQUIREMENT IN FEDERAL LAW 24 (2010).
3 Reining in Overcriminalization: Assessing the Problem, Proposing Solutions, Written Statement of Jim E.
Lavine, President, National Association of Criminal Defense Lawyers, Before the Subcomm. Crime,
Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 111th Cong. (2010), available at
http://judiciary.house.gov/hearings/printers/111th/111-151_58476.PDF.
4 Ellen S. Podgor, Introduction-Overcriminalization 2.0, 7 J.L. ECON. & POL’Y 565, 570 (2011).
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statutory and regulatory crimes for which corporations may be convicted.5
Corporations and their agents can be held criminally liable for violations of
the environmental laws,6 securities laws,7 banking laws,8 antitrust laws,9
anti-bribery laws,10 and numerous other violations.11 These laws accrue
uninhibited, enjoying topical surges following popular scandals or economic
downturns.12 As a result, investigations and prosecutions of corporations
have risen in recent decades, 13 and the pathology of corporate
overcriminalization is spreading across jurisdictions worldwide.14
In this Article, I explain how increased corporate criminal liability works
myriad unintended and under-considered economic incentives with no
ostensible relationship to criminal law’s ordinary purposes. I begin by
outlining the general principles from which corporate criminal liability arises

5 John C. Coffee, Jr., Does Unlawful Mean Criminal?: Reflections on the Disappearing Tort/Crime Distinction
in American Law, 71 B.U.L.REV. 193, 216 (1991). For a flavor of the breadth of corporate criminal
liability see RICHARD S. GRUNER, CORPORATE CRIME AND SENTENCING §9.7, at 553 - 84
(discussingfines in the antitrust, environmental, and food and drug arenas), §9.5.5, at 551 - 52 (discussing
fines for money laundering and related offenses) (1994).
6 See e.g, Clean Air Act, 42 U.S.C. §§ 7401-7671 (2000); Federal Water Pollution Control Act, 33 U.S.C.
§§ 1251-1387 (2000); Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C. §§ 9601 - 9675 (2000).
7 See e.g, Securities Act of 1933, 15 U.S.C. § 77a; Securities Act of 1934, 15 U.S.C. §§ 78a-78k;Investment
Company Act of 1940, 15 U.S.C. §§ 80a-1 - 80a-64; Public Accounting Reform and Investor Protection
Act of 2002, Pub.L. 107-204, 116 Stat. 745 (codified as amended in scattered sections of 15 U.S.C.A and
18 U.S.C.A.)(commonly known as Sarbanes-Oxley).
8 See e.g, Financial Institutions Reform Recovery and Enforcement Act, 12 U.S.C. § 1818 (u) (1988 &
Supp. V 1993); Right to Financial Privacy Act of 1978, 12 U.S.C. §§ 3401 - 3422 (1988 & Supp. V 1993);
Federal Deposit Insurance Corporation Improvement Act, 12 U.S.C. § 1831o(k) (1988 & Supp. V 1993).
9 See The Sherman Act, 15 U.S.C. § 1, (LEXIS L. Publg. 2003); The Clayton Act, 15 U.S.C. § 17 (1999);
The Hart-Scott-Rodino Act, 15 U.S.C. § 18a (2000).
10 See Foreign Corrupt Practices Act of 1977, 15 U.S.C. §§ 78m(b), (d)(1), (g)-(h), 78dd-2, 78ff (1994));
Bribery of Public Officials, 18 U.S.C. § 201 (1982).
11 See Currency Transaction Reporting Act, 31 U.S.C. § 5313 (1994); 18 U.S.C. § 371 (1994)(conspiracy
against the United States); 18 U.S.C. § 4 (1994) (fining whoever knows of the commission of a felony
and conceals this information or does not report it in a prompt fashion).
12 Jennifer Arlen, The Potentially Perverse Effects of Criminal Corporate Liability, 23 J. LEGAL STUDIES
833, 833 - 34 (1994).
13 See Dane C. Ball & Daniel E. Bolia, Ending a Decade of Federal Prosecutorial Abuse in the Corporate
Charging Decision, 9 Wyoming Law Review 229 (2009).
14 Jurisdictions introducing in the past decade corporate criminal liability provisions include, but are not
limited to, Belgium (1999), Slovenia (1999), Italy (2000/2001), Greece (2001), Hungary (2001), Estonia
(2001), Poland (2002), Croatia (2003), Switzerland (2003), Latvia (2003), Austria (2006), Spain (2010).
Carlos GÓmez-Jara, Corporate Culpability as a Limit to the Overcriminalization of Corporate Criminal
Liability: The Interplay Beween Self-Regulation, Corporate Compliance and Corporate Citizenship,
New Criminal Law Review 2 (2010).
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and the theoretical justifications for corporate criminal liability, noting some
recent practices and statistics in law enforcement against corporations. I then
examine overcriminalization in corporate law more closely, disentangling the
economic causes and consequences of two distinct effects: (1) the criminal
law’s expansion in scope and number, and (2) the retention of increasing
numbers of criminal laws. I conclude by reviewing several undesirable
consequences of these laws predicted by sound economic theory, ranging
from unexpected wealth transfers to broad market barriers to entry.
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II. Background on Corporate
Criminal Liability

American law relies chiefly on vicarious liability, specifically respondeat
superior (lit. “let the master answer”), in holding corporations criminally
liable for their agents’ conduct. Under respondeat superior, the firm can be
held criminally liable as long as the agent was acting “within the scope of
employment” and with some intent to benefit the corporation.15 Firms can
be criminally liable for crimes committed by all employees, regardless of the
agent’s corporate position or role.16 Firms may even be liable despite senior
managers’ explicit warnings to not commit any crimes.17 Similarly, firm
efforts to maintain effective compliance programs, report wrongdoing, and
cooperate with wrongdoing investigations are not defenses to U.S. corporate
criminal liability.18 Thus, the scope of U.S. corporate liability is significantly
broader than in most other jurisdictions.19
Although respondeat superior theoretically imposes strict liability on firms
for all employee crimes, practice necessarily deviates, and somewhat
alleviates, this harsh rule.20 Smaller firms with little separation between
15 See Developments in the Law - Corporate Crime: Regulating Corporate Behavior Through Criminal Sanctions,
92 HARV. L. REV. 1227, 1247 (1979).
16 See Developments in the Law - Corporate Crime: Regulating Corporate Behavior Through Criminal Sanctions,
92 HARV. L. REV. 1227, 1247 (1979).
17 See, e.g., United States v. Twentieth Century Fox Film Corp., 882 F.2d 656, 660-1 (2d Cir. 1989); United
States v. Hilton Hotels Corp., 467 F.2d 1000, 1004 (9th Cir. 1973).
18 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, 147 (A. Harel & K. Hylton, eds., 2012).
19 Sara Sun Beale & Adam G. Safwat, What Developments in Western Europe Tell Us about American
Critiques of Corporate Criminal Liability, 8 Buffalo Criminal Law Review 89, 155 (2005) (other countries
generally restrict corporate criminal liability to crimes by senior managers or allow a defense for firms
which had an compliance programs designed to prevent crime).
20 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, 151 (A. Harel & K. Hylton, eds., 2012).
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ownership and control are generally held strictly liable for their employees’
crimes. In contrast, larger firms with more separation are less commonly held
strictly liable; these firms’ criminal liability instead depends on their meeting
various duties such as assisting government investigations and self-reporting
criminal activity. We can loosely describe the correlation as that corporate
criminal liability approaches strict liability as intra-corporation agency and
monitoring costs approach zero.
In 1999, the DOJ formally adopted a policy governing corporate criminal
liability for firms satisfying these duties. The current policy encourages
prosecutors to use deferred- and non-prosecution agreements (DPAs and
NPAs) to impose monetary sanctions and structural reforms on firms in lieu
of indictment and prosecution. These prosecutorial tools have been used
with great enthusiasm; from 2003-2010, federal prosecutors entered into at
least 163 DPAs and NPAs.21
Monetary fines are the primary sanction for criminal corporate conduct increasingly draconian fines. The average mid-1980s average fine imposed
on corporations convicted of federal crimes was $108,000;22 this average
ballooned to $5.7-17.3 million between 2006 and 2009.23 These monumental
fines leave almost one-third of convicted corporations unable to pay their
criminal sanctions alone - much less other contract and tort obligations.24
In addition to criminal fines, corporations convicted of federal crimes can
also be subject to other penalties such as non-fine monetary penalties (such
as restitution and remediation), civil and administrative sanctions imposed
by the government,25 and collateral penalties tied to conviction (such as the
loss of business license or disbarment orders precluding the firm from
21 Arlen at 152.
22 Mark Cohen, Theories of Punishment and Empirical Trends in Corporate Criminal Sanctions” 17
Managerial and Decision Economics 399, 401 (1996).
23 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, 148 (A. Harel & K. Hylton, eds., 2012).
24 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, Table 7.2(A. Harel & K. Hylton, eds., 2012).
25 Cindy Alexander, Jennifer Arlen, and Mark A. Cohen, Regulating Corporate Criminal Sanctions: Federal
Guidelines and the Sentencing of Public Firms, 42 Journal of Law and Economics 393 (1999).
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contracting with certain agencies). 26 These additional penalties are often
substantial; evidence indicates that these additional non-fine penalties add,
on average, $30 million to the monetary criminal fine.27
Yet the Department of Justice imposes substantial monetary sanctions even
on firms avoiding criminal fines through DPAs and NPAs. Between 2003
and 2010, corporations avoiding prosecution through DPAs and NPAs
nonetheless paid penalties to federal and state authorities averaging $99
million.28 The Department of Justice assessed over 20% of this amount, $20
million, alone.29 In addition to the monetary penalty, DPAs and NDAs
typically require that firms must accept a description of the conduct that
would otherwise subject them to criminal penalty and agree to various nonmonetary performance mandates such as compliance programs, outside
monitoring, and various structural changes to management, boards, or
business practices.30

26 Mark Cohen, Theories of Punishment and Empirical Trends in Corporate Criminal Sanctions” 17
Managerial and Decision Economics 399, 409 (1996).
27 Cindy Alexander, Jennifer Arlen, and Mark A. Cohen, Regulating Corporate Criminal Sanctions: Federal
Guidelines and the Sentencing of Public Firms, 42 Journal of Law and Economics 393, 410 (1999)
28 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, Table 7.5(A. Harel & K. Hylton, eds., 2012).
29 Id.
30 Brandon L. Garrett, Structural Reform Prosecution, 93 Virginia Law Review 853 (2007); Vikramaditya
Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate Czar, 105 Michigan
Law Review 1713 (2007)
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III. Theories Underlying Corporate
Criminal Liability

Despite its broad employment today, corporate criminal liability is a
relatively new theoretical branch of criminal law, with distinct justifications
informing its contours. I next briefly review a few of the more notable
arguments supporting and critiquing corporate criminal liability in relation
to individual criminal liability and other methods for deterring undesirable
corporate conduct.
Supporters of expansive corporate criminal liability argue that it minimizes
the costs of criminal deterrence and detection. This view hinges on the
interplay between criminal individuals within firms and a firm’s criminal
liability proper. In a world where governments undertake substantial costs
both to deter potential wrongdoers before-the fact and to detect and punish
actual wrongdoers after-the-fact, corporations are well-positioned to act as
an intermediate gateway at lower cost. In this view, corporate criminal
liability exists to encourage firms to establish internal procedures which
incentivize optimal behavior and deter wrongdoing among employees.
Similarly, corporate criminal liability encourages firms to monitor corporate
activities, report suspected wrongdoing, and further cooperate with criminal
investigations. In general, because of their proximity to employees,
corporations can accomplish both the deterrence and detection functions at
lower cost than can the government. Thus, this view of criminal liability
supports the de facto regime that has developed in criminal prosecutions:
smaller firms are held strictly liable for their employees’ crimes while the
criminal liability of larger firms is more duty-based, and depends on whether
they failed to deter individuals by sufficiently employing internal procedures
or failed to cooperate with authorities in investigations, including self-
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reporting suspected wrongdoing.
Objectors to broad corporate criminal liability cite mismatches between
the underlying goals of criminal law and the corporate form in explaining
why imposing criminal liability on corporations likely fails to optimally deter
and detect individual crimes. First, opponents argue that corporate criminal
law is unnecessary because corporations cannot be imprisoned as individuals.
The criminal law fundamentally differs from civil law primarily, or at least
most pronouncedly, in its expression of moral opprobrium and historically
carries vastly different social expectations and tolerances for error costs.31
Multiple, even redundant, safeguards therefore attend criminal prosecutions
but not civil proceedings, as society perceives the costs of false positives in
criminal litigation as substantially higher than the costs of false negatives.32
But these safeguards find little theoretical justification when a corporation
cannot be imprisoned or executed. Moreover, in many circumstances,
opponents argue, especially elevated procedural protections for corporate
defendants may prove affirmatively undesirable by precluding too many
criminal convictions.33
Second, opponents assert that corporate criminal law may over-deter
corporations from socially valuable activity and punish actors beyond the
corporation. Punitive criminal fines imposed on corporations often penalize
shareholders, customers, and employees that are not involved in a criminal
act. Similarly, commentators note that the potential stigma of a criminal
conviction against a corporation is a particularly expensive - and rarely
socially beneficial - punishment.34 Where fines and reputational deterrents
can be effective, objectors note, alternative schemes for imposing these
sanctions exist in the civil and regulatory systems, including imposing
liability on managers, corporate insiders, or third parties. 35 Criminal law

31 Vikramaditya Khanna, Corporate Criminal Liability: What Purpose Does It Serve?, 109 Harvard Law
Review 1477, 1484-85 (1996).
32 Id. at 1512-14.
33 Id. at 1514-16.
34 Brandon L. Garrett, Structural Reform Prosecution, 93 Virginia Law Review 853 (2007)
35 Vikramaditya Khanna, Corporate Criminal Liability: What Purpose Does It Serve?, 109 Harvard Law
Review 1477, 1519-20 (1996).
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itself adds little, by these objections, and misuses much.
Against this theoretical background I next examine how additional
criminal sanctions against corporations create consequences often in stark
relief to these broad expectations.

Corporate Overcriminalization in the U.S.

142

IV. Overcriminalization: 				
Legal Expansion and Legal Ossification

The conventional corporate overcriminalization account hosts a familiar
cast of characters in a compelling story. Legislatures, chiefly Congress, adorn
the core of common-law crimes with increasingly expansive statutes directed
at increasingly marginally “bad acts.” 36 Legislators draft and pass these
prohibitions in response to almost any notable social problem,37 but also
simply as part of ordinary legislation. 38 These prohibitions employ
deliberately broad, even ambiguous, language,39 embracing not only the
contemplated conduct but whole unexpected classes of ancillary conduct.
These drafting ambiguities represent a combination of internal attempts at
compromise or coalition-building, rent-seeking by legislators through
sloppily drafted statutes, and, most perniciously, effective delegations of
criminalization authority to regulators, prosecutors, and even judges.40 This
symbiotic relationship ensures legislators receive sought-after credit with
voters while expanding regulators’ and prosecutors’ authority over the
public.41 Passing superfluous criminal laws furthering this partnership proves
less expensive - in an appropriations sense - than increasing agency budgets,
36 See, e.g., Stephen F. Smith, Overcoming Overcriminalization, 102 Northwestern Journal of Criminal Law
& Criminology 537, 538-40 (2012).
37 Paul J. Larkin, Public Choice Theory and Overcriminalization, 36 Harvard Journal of Law & Public Policy
715, 725 (2012).
38 Id at 725-26.
39 Id. at 751-53.
40 Id. at 755-56 & n.179 (discussing coalition building in some nations); Brian W. Walsh & Tiffany M.
Joslyn, Without Intent: How Congress Is Eroding the Criminal Intent Requirement in Federal Law, The
Heritage Foundation 2, 7, 45 (April 2010) (observing poorly drafted criminal law requirements); see also
Stephen F. Smith, Overcoming Overcriminalization, 102 Northwestern Journal of Criminal Law &
Criminology 537, 544-45 (2012) (discussing the role of courts and judges in overcriminalization).
41 Paul J. Larkin, Public Choice Theory and Overcriminalization, 36 Harvard Journal of Law & Public
Policy 715, 737 (2012) (describing prosecutors’ and legislators’ “symbiotic relationship” at the public’s
expense).
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hiring additional police, or similar substitutes. 42 New criminal statutes
therefore regularly produce primarily political, rather than public, benefits.
This account persuasively explains the criminal law’s expansion, but not
these superfluous laws’ ultimate durability. Legal scholars have written on
the proliferation of criminal laws nearly as long as the modern criminal
proliferation era; ignorance surely cannot explain Congressional inaction.43
The conventional account primarily credits inertia: laws, once enacted,
remain in force, lapsing only into disuse but never formal desuetude. 44
Prosecutors leverage these forgotten laws into more and more favorable plea
agreements, and other regulatory constituencies may grow up around
especially complicated or technical criminal laws. But fundamentally no
constituency supports, much less demands, legislators repeal these noisome
criminal laws, and any corporation attempting to lobby seriously to
immunize its own conduct would be dismissed as self-interested. 45 The
conventional account therefore relies primarily on inertia and further
downstream public-choice problems, such as regulatory entrenchment, to
explain why criminal laws only increase.
However, this conventional narrative fails to distinguish sufficiently
between two related forces within corporate law overcriminalization: legal
expansion and legal ossification. The dominant explanation of this latter force,
the observed tendency for criminal laws to accrue without repeal or
abrogation by mere inertia, fails somewhat on its own terms. Many
explanations regarding the corporate law’s overcriminalization soundly rely
on public-choice observations to presume that corporations will, when
possible, influence legislators or regulators into making regulatory crimes of
competitors’ practices. But even the most cynical public-choice explanation
would not predict an effective one-way criminalization ratchet. If various

42 Id. at 737-39.
43 See, e.g., Stephen F. Smith, Overcoming Overcriminalization, 102 Northwestern Journal of Criminal Law
& Criminology 537, 538-40 (2012) (reviewing briefly consensus in literature on overcriminalization).
44 Paul J. Larkin, Public Choice Theory and Overcriminalization, 36 Harvard Journal of Law & Public Policy
715, 782-83 (2012) (describing desuetude doctrine and its traditional rejection in Anglo-American
jurisprudence).
45 Id. at 762-63.
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firms with heterogeneous interests on a given issue prefer for their individual
reasons different mixes of criminal sanctions, civil sanctions, and official
approval for various business practices, we would expect to observe a classic
cycling pattern: some firms bar competitive conduct to extract rents, while
others appropriate expected rents from the conduct in seeking to repeal or
weaken the prohibition.46 This asynchrony heightens when we consider the
parallel dominant understanding of heightened corporate influence in
American politics across various regulatory domains. 47 It is naïve to
presuppose that corporations are merely the impotent victims of an
increasingly labyrinthine yet ambiguous criminal code.
Even brief examination reveals that legal ossification and legal expansion
derive from and inflict wholly separate rent-seeking incentives. Where
legislators and private-interest groups seek conventionally understood
electoral, ideological, and economic benefits from expanding the criminal
law’s ambit, this section examines the distinct economic incentives and
consequences behind merely preserving little-used criminal laws applicable
against corporations. Maintaining increasingly draconian potential
sanctions against corporations induces myriad under-examined wealth
transfers, most often including a regressive tax on innocent parties wronged
by prosecuted corporations in favor of the prosecuting government. It
systematically perversely transfers wealth from innocent shareholders to
wrongfully enriched insiders and unwitting, but unjustly, enriched
shareholders. And it serves as a broad and durable barrier to entry favoring
all incumbents in markets - while increasing prosecutors’ and regulators’
incentives to act as faithless agents. I next outline these problems briefly in
several of their forms.

A. The Strange Regressive World of Corporate Criminal Fines
I explore first how additional corporate criminal liability can perversely
regressively transfer wealth in multiple places: from crime victims to
46 See generally Dennis C. Mueller, Public Choice II 63-64, 86-87 (1989).
47 See, e.g., Vikramaditya Khanna, Corporate Crime Legislation: A Political Economy Analysis, 82 Washington
University Law Review 95, 97-98 (2004).
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governments, from innocent shareholders to undeserving shareholder
beneficiaries, and from corporate outsiders to insiders. Corporate criminal
liability’s tax effects may be most easily envisioned with a stylized example.
Consider for the next few possibilities a corporation that commits a crime
harming discernible members of the public, which themselves have some
recourse for at least compensatory damages. Prosecutors approach the
corporation with redress to one or more criminal statutes with which to
investigate or charge the corporation, its officers, or both. Prosecutors and
the corporation both approach potential settlement negotiations or
compliance investigations with the same rough expected value calculus in
mind: what is the likelihood the government can convict, and, if so, what
is the range of possible penalties and their likelihoods? Each marginal
criminal statute potentially imposing fines on the corporation raises at
least the expected possible penalty range, even assuming perfect
coincidence among the criminal statutes (i.e. that all applicable criminal
statutes cover an identical range of acts, and no more or less) and perfect
application/interpretation of these statutes (i.e. that all applicable criminal
statutes covering the same conduct will be so understood by jurors and
judges). These last two assumptions are wildly unrealistic, and we can
expect that redundant criminal statutes almost certainly increase the
estimation the government can secure a conviction, penalties aside. Each
marginal criminal statute, ceteris paribus, increases the dollar value in fines
and other concessions that prosecutors may secure from an investigated
corporation when offering a potential bargain. I explain below how
increased expected fines results in increased perverse wealth transfers
across multiple scenarios.

1. Transfers due to Insolvency
The most direct example is when a prosecutor’s lowest acceptable
settlement in dollar terms will nonetheless render the corporation long-term
insolvent. The corporation will probably accept such a settlement despite the
insolvency, at least assuming sufficiently dire threats of potentially
multiplicative punishment. If it does, the Bankruptcy Code renders the
corporation’s first potential response straightforward: a “fine, penalty, or
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forfeiture payable to and for the benefit of a governmental unit”48 may not
be discharged in bankruptcy, while almost all ordinary private harms to
private persons may.49 A subsequent Chapter 11 reorganization could then
effectively limit the actual harmed parties’ recovery to the typical cents-onthe-dollar unsecured creditor, while the government, in no way necessarily
harmed directly by the corporation’s wrong, receives full demanded payment.
Note that with each incremental additional criminal law available to the
prosecutor here, the expected settlement’s dollar value increases, and, by
necessity, the share of the expected settlement’s dollar value increases as a
function of the corporation’s total assets. Absent these additional theoretical
criminal sanctions, one could expect that, subject to transaction costs and
potential remedies such as class actions and mass torts, private plaintiffs
would enjoy a larger proportional recovery of their damages. Each additional
criminal law thereby regressively taxes the citizens actually wronged by the
corporation’s crime for the benefit of the government; the corporation is
reduced to an intermediary for the wealth transfer. Because approximately
one-third of convicted corporations do not have sufficient assets to pay even
just their criminal fines, such transfers are common under corporate criminal
liability.50 This says nothing of remaining obligations the corporation has
also incurred.

2. Transfers due to Investigatory Sunk Costs and Uncertainty Costs
But this result can obtain even where a corporation would remain solvent
following a settlement. Settlement agreements often follow thorough
investigations, including both internal and governmental business records
review, financial accountings, key depositions or interrogations, and similar
discovery-like information gathering tools.51 Of course, following this
48 11 U.S.C. § 523(a)(8) (exceptions to bankruptcy discharge).
49 Notably excepting those debts incurred “for willful and malicious injury by the debtor to another entity
or to the property of another entity.” Id. § 523(a)(6). The gradual erosion of a mens rea requirement,
discussed at great length elsewhere, makes it easily conceivable that a corporation could commit a major
regulatory crime without inflicting “willful and malicious injury” on anyone.
50 Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence , in Research Handbook on the
Economics of Criminal Law 144, Table 7.2 (A. Harel & K. Hylton, eds., 2012).
51 Vikramaditya Khanna, Corporate Criminal Liability: What Purpose Does It Serve?, 109 Harvard Law
Review 1477, 1522 (1996).
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extensive investigation, a defendant corporation is in a far better position to
estimate its chances in subsequent criminal or civil litigation.52 Compare this
position to the corporation’s position relative to wronged third parties on the
brink of civil litigation. The corporation has already sunk substantial
information costs to refine its understanding of any potential liability, which
potential plaintiffs have not; the corporation has likely discovered the key
“hot documents,” formulated a theory of the case against it, and even
engaged in effectively a “dress rehearsal” for private litigation. The costs of
this information are sunk vis-à-vis the corporation by the time private
plaintiffs might litigate, but the information remains valuable; as additional
criminal laws empower prosecutors to drive these settlements up further,
corporations can estimate more accurately and at lesser cost their potential
exposure, reducing incentives to settle with private plaintiffs. In short,
corporations settle in large part to avoid incurring these costs; when firms
have incurred these costs, a major incentive to settle with private plaintiffs
expires. Again, the settlement’s criminal fines effectively reduce expected
plaintiff recoveries to the benefit of the government, regressively taxing
injured citizens.

3. Transfers due to Timing of Criminal Convictions or Settlements
These under-considered wealth transfers surprise less when one examines
closely the economic implications of corporate criminal fines for past
conduct. Imagine in our above example that investors regularly trade the
corporation’s shares, though not necessarily publicly. Assume some
significant period of time passes between the postulated criminal act and the
eventual settlement. If we presume that the criminal conduct unlawfully
enriched the company - by, for example, evading sector-wide regulatory
costs, wrongfully appropriating public or private property rights, or similar
- we can also presume the profits from this conduct will be reflected by the
corporation’s share prices immediately following the conduct. Shareholders
prior to the crime who sell their interests will realize this criminal gain;
shareholders who purchase substantially following the crime presumably will
52 Id. at 1522-24.
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not.53 Unless we hypothesize markets sufficiently efficient to account for the
likely corporate risk for the criminal conduct, including subsequent criminal
sanctions and prosecutorial discretion in the share price, we can conclude
that investors who sell before a criminal investigation commences will
capture a “crime premium.” Following a criminal investigation, share prices
will almost certainly fall - possibly to zero - and investors who purchased
after the crime, but before its detection and prosecution, will suffer the
greatest losses.

4. Transfers due to Asymmetrical Information
Yet the perverse incentives surrounding corporate criminal liability and
wealth transfers through corporate criminal fines continue even as between
disparate punishment between corporate insiders, such as executives and
larger or more involved investors, and outsiders, such as smaller stakeholders.
If we assume information about a corporation’s actions is diffused across key
stakeholders in the firm, and that this information is expensive (but less so
for insiders), decision-makers with the greatest stake in the corporation will
be the ones with most to lose, and also therefore the ones with the best
incentives to obtain information of possible crimes and divest in time to
profit! Conversely, small and remote investors, for whom gains are relatively
smaller and information is relatively more expensive, will likely have had the
least to do with the criminal decision and will have the least opportunity to
divest in time: again, effectively a regressive tax. A multiplicity of pliable
criminal laws increases the information costs of knowing whether and when
a corporation has committed a crime and the potential fines to the
corporation - and therefore losses in share price.
Legal ossification in the corporate criminal sphere aggravates each of these
perverse wealth transfers, benefitting governments over private victims,
unduly enriched shareholders over innocent ones, and corporate insiders
proximate to criminal information over outsiders ignorant of it. These
53 We can of course speculate as to certain kinds of ongoing crimes that would also affect share prices in
long-term ways - for example, price-fixing in violation of 15 U.S.C. § 1. These complicate, but do not
defeat, the simplifying assumptions in the text.
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transfers at least affect primarily only the parties to the corporate wrongdoing
and the government, rather than society at large.

B. T he Broader Social Implications of Corporate Criminal
Liability
The above regressive wealth transfers highlight multiple unsatisfying
circumstances under which additional corporate criminal liability can
perversely contort discrete parties’ claims on a corporation’s assets. Increasing
corporate criminal liability imposes additional social costs by increasing
consumer prices, encouraging rent-seeking, reducing competition, and
emboldening faithless agents
The conventional account of overcriminalization accurately notes how
multiplicative and ambiguous criminal laws effectively delegate
criminalization authority from legislators to prosecutors.54 In short, when
every corporation commits more than its eponymous “three felonies a day”55
in the course of ordinary business, prosecutors and regulators assume much
larger, and often overlapping, duties in deciding what constitutes a crime and, therefore, who is a criminal.
This delegation increases not only prosecutors’ leverage in crafting
settlements, but fundamentally transforms and increases legal compliance
costs. Firms must monitor not only substantive criminal prohibitions, but
the identity and enforcement priorities of potentially multiple federal and
state law enforcers, prosecutors, and regulators. Firms must further maintain
ongoing relationships with these enforcers, perennially seeking out advance
advice on whether any given business practices or plans conflict with thencurrent understandings. Firms may, and often will, secure sophisticated legal
and lobbying firms to secure these relationships and this advance consent - or

54 For a brief essay discussing the potentially disastrous effects of this delegation, see Glenn Harlan Reynolds,
Ham Sandwich Nation: Due Process When Everything Is A Crime (2013), available at: http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=2203713 .
55 HARVEY A. SILVERGLATE, THREE FELONIES A DAY: HOW THE FEDS TARGET THE
INNOCENT (Encounter Books 2009).
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to encourage the de facto criminalization of an undesired rival or practice.56
Only established or well-capitalized firms can ordinarily shoulder these
substantial costs.57 Moreover, even these firms will pass on these costs by
increasing consumer prices.
These costs also encourage firms to engage in both regulatory rent-seeking
against rivals as well as regulatory arbitrage, seeking advance clearance for
questionable behavior under one regulation while denying it to market
opponents under another. Regulated firms potentially harm competition and
thereby consumers through each of these misuses facilitated by corporate
overcriminalization.
Moreover, the costs of navigating a complex and relationship-centered
criminal legal system can serve market incumbents at the detriment of both
potential entrants and society. Foremost, the complexity can serve as a barrier
to entry in itself, preventing new firms from entering into regulated market
spaces without sufficient capital to enter the category and retain expensive
legal or lobbying talent. Such a barrier to entry would naturally encourage
consolidation within a market, facilitating price collusion and ultimately
drive up consumer prices.
Finally, this delegation to prosecutors and regulators necessarily increases
incentives to act as a faithless agent, seeking ideological or economic rents in
marginal enforcement decisions. Simple underlying economics support this
conclusion. Extensive delegations to prosecutors and regulators, especially
in overlapping positions, exponentially increase monitoring costs for both
legislators and superiors in the Executive Branch through sheer numbers.58
Simultaneously, multiplicative and vague criminal laws increase both the
number of decisions each of these agents must take as well as the ambit of
plausibly faithful decisions the agent could arrive at.59 The literature on
56 See, e.g., Vikramaditya Khanna, Corporate Crime Legislation: A Political Economy Analysis, 82 Washington
University Law Review 95, 110-112 (2004).
57 But see id. at 136-37 (doubting that growing corporate crime legislation acts as a generalized barrier to
entry to potential firms rather than as a lever for influencing specific prosecutions).
58 See generally Jacob E. Gersen, Overlapping and Underlapping Jurisdiction in Administrative Law, 2006
Supreme Court Review 201, 211-214 (2006).
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agency and delegations widely notes that these increased monitoring costs
will predictably lead to decision-making somewhat faithless to Congress’s
criminalization preferences to the extent prosecutors differ from these ex ante
desires.60 This is to say nothing of outright self-interested decision-making
by unmonitored regulators predicated on naked economic benefit, a
phenomenon no younger than ancient Rome.

59 See generally Brianne J. Gorod, Defending Executive Nondefense and the Principal-Agent Problem, 106
Northwestern University Law Review 1201, 1226-1233 (2012).
60 Id.
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V. Conclusion

Expansive and rapidly expanding corporate criminal liability is a
particularly dangerous strain of the half-century-long American
overcriminalization trend. While Congress has eagerly created manifold new
crimes for individual citizens, the federal appetite for novel regulatory crimes
targeting corporations appears bottomless. Recent federal enforcement
trends suggest an increasingly opaque, arbitrary, and expensive pool of
sanctions. Legislative delegations to prosecutors and regulators suggest this
trend is likely to only continue, as additional marginal criminal laws
empower these executives to essentially define broad criminal statutes to suit
enforcement priorities. These delegations often lead to perverse
consequences, however, where the government essentially absorbs assets from
victims of wrongdoers, unwittingly transfers wealth within firms and across
shareholders, and creates a legal regime rife for incumbent firm abuse.
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